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JURISDICTIONAL STATEMENT

The district court’s jurisdiction in this matter was based upon a federal question, 28 U.S.C. § 1331.  Plaintiff was employed by Defendant and was terminated.  Plaintiff alleged that her termination was in violation of 42 U.S.C. § 12112(A).


The Appellate Court’s jurisdiction is invoked pursuant to 28 U.S.C. § 1291.  Defendant filed a Motion for Summary Judgment arguing that Plaintiff failed to establish that she is disabled as a matter of law under the Americans with Disabilities Act, (“ADA”).  Plaintiff filed a response to Defendant’s Motion and various evidentiary materials in support of her response in accordance with Local Rule 56.1.  The district court subsequently granted Defendant summary judgment, ruling that Plaintiff failed to establish that she was substantially limited in the major life activities of caring for herself and working.  


The district court entered its Order on February 20, 2001.  The Notice of Appeal was timely filed on March 20, 2001, and all necessary fees were paid.


This appeal is taken from a final order that disposed of all parties’ claims.

STATEMENT OF ISSUES FOR REVIEW


The issue presented upon review is whether the district court erred by finding that the Appellant is not disabled as a matter of law.

STATEMENT OF THE CASE


This case involves a claim of disability discrimination in connection with Appellant's termination of employment from the Appellee.  Appellant, Janice L. Nordwall, (“Nordwall”), began working for Sears, Roebuck & Company, (“Appellee”), in 1979.  In April 1998, Norwall was terminated after she was unable to find another position with the Appellee.  Nordwall timely filed a charge of discrimination on May 18, 1998, and was issued a right to sue on September 30, 1999.  Nordwall filed her Complaint on December 28, 1999.


On March 28, 2000, the district court entered an order that dispositive motions on the limited issue of whether Nordwall, an insulin-dependent diabetic, could proceed under the ADA, be filed by May 31, 2000.  The court extended that date to July 7, 2000.  The parties engaged in discovery, and at the conclusion of discovery, the Appellee filed a Motion for Summary Judgment.  In its Motion, the Appellee argued that Nordwall is not substantially limited in any major life activity.  Nordwall responded by contending that she is substantially limited in the major life activities of caring for herself and working, and therefore, there were genuine issues of fact that precluded the entry of a summary judgment on this issue.  The Appellee filed a reply brief, a Motion to Strike, and a Motion to Correct Record Citations.


The District Court entered its opinion on February 20, 2000, granting the Appellee’s Motion for Summary Judgment, and denying its Motion to Strike as moot.  The notice of appeal was timely filed on March 20, 2000.

STATEMENT OF FACTS

Janice Nordwall, (“Nordwall”), the Appellant, has had type 1 diabetes since the age of four. (R. 15 ¶¶ 10, 11).
  For treatment, she must inject herself with insulin at least twice daily.  (R. 15 ¶ 16).  As a child, she experienced severe reactions, including seizures, convulsions, distortions, shakes and loss of control. (R. 17, p. 1; R. 18 ¶¶ 11, 12, 13).  While in high school, Nordwall experienced weakness, dizziness, and the shakes.  (R. 17, p. 1; R. 18 ¶ 14).  For this reason, she began to see Dr. Mark Heymann, a specialist in diabetes.  (R. 15 ¶ 67; R. 17, p. 1; R. 18 ¶ 21).  Dr. Heymann’s role in Nordwall’s life is to help her manage her diabetes.  (R. 17, p.1; R. 18 ¶ 91).  Nordwall also has seen a counselor and a dietician on Dr. Heymann’s staff.  (R. 17, pp. 1-2; R. 18 ¶ 4).  She has gained weight from her use of insulin.  (R. 17, p. 2; R. 18 ¶ 6).  Nordwall must, every day, administer fast reacting and long acting insulin to the tops of her legs and her sides in the morning and the evening.  (R. 17, p. 2; R. 18 ¶ 1).  In order to take care of herself, she tests her blood sugar throughout the day by poking her finger with an instrument and putting her blood on a stick, which she places in a blood glucose reading machine.  (R. 15 ¶ 16; R. 17, p.2; R. 18 ¶ 2).  She must then respond to the information she receives by modifying her eating, insulin and/or activities. (R. 15 ¶ 15; R. 17 ¶ 3).

Despite Nordwall’s best efforts, as a result of her use of insulin to help control her blood sugar, she frequently experiences episodes of dizziness and lightheadedness. (R. 17, pp. 1, 2, 3, 4; R. 18 ¶¶ 16, 18, 32, 36, 49, 63, 76).  She has experienced numerous “blackouts” during which she looks normal, but she is not conscious or aware of her surroundings.  (R. 27 ¶ 18).  Of course, during these episodes, she is unable to care for herself at all.  (R. 19, Pl. Dep., p. 484).  On other occasions, she can catch herself before she blacks out. (R. 15 ¶ 37).  When she does become ill, sometimes it lasts for a half hour, sometimes minutes.  Id.    

Because the disease is unpredictable, it is impossible for Nordwall to know when her illness is going to take the wrong turn.  (R. 17, p. 2; R. 18 ¶ 90).  Nordwall’s average blood sugar levels tend to be high.  (R. 17, p. 2; R. 18 ¶ 97).  Yet, she suffers dramatic swings in her blood sugar levels.  (R. 17, p. 4; R. 18 ¶¶ 63, 101, 102).  According to Dr. Heymann, blood sugar levels can be high due to improper diet, improper medication, illness and infection, stress, and hormonal problems.  (R. 17, p. 2; R. 18 ¶ 101).  Nordwall fatigues easily.  (R. 17, p. 2; R. 18 ¶ 90).  When a person with diabetes gets any kind of infection, it adversely affects the control of the diabetes.  (R. 18 ¶ 98).  The long-term complications of diabetes are the end result of high blood sugars.  (R. 17, p. 2; R. 18 ¶ 100).  Symptoms of high blood sugar may include increasing thirst, increased urinary frequency, blurred vision, fatigue, and/or a general feeling of not feeling well.  (R. 17, p. 2; R. 18 ¶ 103).  Although Nordwall has not yet suffered from severe complications of high blood sugar levels, she suffers from background diabetic retinopathy, which she developed in 1992.  (R. 17, p. 2; R. 18 ¶ 34, 104).  Sometimes when Nordwall is not feeling well, her vision becomes foggy, like “fuzz going through [her] eyes.”  (R. 17, p. 2; R. 18 ¶ 34).  Her ophthalmologist has counseled her about the importance of tight glucose control under Dr. Heymann’s supervision to minimize the long term risk of diabetic retinopathy.  (R. 18 ¶ 106).  

During the years preceding her discharge, Nordwall suffered multiple episodes of hypoglycemia and hyperglycemia.  (R. 17, p. 4; R. 18 ¶ 63).  Nordwall began working for Sears at its corporate facility in downtown Chicago in 1979.  (R. 15 ¶ 9; R. 17, p. 2; R. 18 ¶ 22).  While working for the Toy Department, she experienced a blackout during her lunchtime walk.  (R. 17, pp. 2-3; R. 18 ¶ 30).  Nordwall next worked in the Training Department, a part of Human Resources.  (R. 17, p. 3; R. 18 ¶ 32).  Although she administered insulin and monitored her sugar levels, she continued to experience episodes of feeling weak, dizzy and light-headed.  (R. 17, p. 3; R. 18 ¶ 32).  She also continued to experience episodes of blurred vision.  (R. 17, p. 3; R. 18 ¶ 35).  During the times she did not feel well, it was a struggle for her to go to work.  (R. 17, p. 3; R. 18 ¶ 33).  Nordwall spoke with Dr. Heymann, who told her that the episodes were part of her disease process – a challenge she would have to live with.  (R. 17, p. 3; R. 18 ¶¶ 33, 50).  

Despite the substantial limitations her diabetes imposed on her, Nordwall became a successful administrative assistant in Sears’ Information Services Department.  (R. 17, p. 3; R. 18 ¶ 39).  However, in 1994, Nordwall experienced two blackouts while at work.  (R. 17, p. 3; R. 18 ¶ 16).  On both occasions, she went to the hospital, where she stayed for four or five hours for observation. (R. 17, p. 3; R. 18 ¶ 17).  

During her pregnancy with her son, Nordwall spent about a month in the hospital due to diabetic complications of pregnancy.  (R. 17, p. 3; R. 18 ¶ 44).  After her son was born, Nordwall began to have more diabetes-related episodes, such as dizziness and light-headedness.  (R. 17, p. 4; R. 18 ¶ 49).  In 1995, she blacked out while backing out of her brother’s driveway, and ran into the front of a house.  (R. 18 ¶ 18).  She noticed that she had difficulty “walking or just doing things.”  (R. 17, p. 4; R. 18 ¶ 49).  Again, she spoke with Dr. Heymann about the episodes, and he told her it was something she would have to deal with, as a part of her life with diabetes.  (R. 17, p. 3; R. 18 ¶ 50). 

In January 1996, Don Zimmerman (“Zimmerman”) became Nordwall’s supervisor.  (R. 17, p. 4; R. 18 ¶ 51).  After about three months, Zimmerman told her he wanted to hire 34 or 35 new people, and that she would be in charge of calls, setting up appointments, getting the people on board, and making sure they had proper equipment.  (R. 17, p. 4; R. 18 ¶ 60).  While working for Zimmerman, Nordwall felt as though she was “running to the candy machine constantly” because her blood sugar was going down.  (R. 17, p. 4; R. 18 ¶ 63).  She often felt weak and light headed.  Id.  Structure is important to the successful management of diabetes, and the frenetic, unpredictable pace caused her to feel dizzy, lightheaded and weak. (R. 17, p. 4; R. 18 ¶¶ 63, 67).  As Nordwall became loaded with more work, she was not able to take care of herself in the manner the disease requires.  (R. 17, p. 4; R. 18 ¶ 66).  For example, the mere act of walking short distances became difficult for her.  (R. 17, p. 4; R. 18 ¶ 68).  

For a person without diabetes, stress is just that – and everyone has stress.  But for a person with type 1 diabetes, high stress directly affects blood sugars. (R. 17, p. 2; R. 18 ¶¶ 101, 102).  The impact of stress upon Nordwall became even more apparent in June 1997, when Tim Joos (“Joos”) became Nordwall’s supervisor.  (R. 17, p. 4; R. 18 ¶ 72).  Following this change, there was a continuous increase in the number of associates for whom Nordwall provided services.  (R. 17, p. 4; R. 18 ¶ 74).  While she worked for Joos, Nordwall experienced periods of lightheadedness and dizziness on a daily basis.  (R. 17, p. 4; R. 18 ¶ 76).  Finally, in or around July 1997, she arranged a meeting with Joos, where she explained to him that she needed “some kind of relief” because the amount of work was affecting her ability to control her diabetes.  (R. 17, pp. 4-5; R. 18 ¶ 78).  

In September 1997, in stark contrast to her previous performance, Nordwall received a rating of 1.63 out of 5.0 on her mid-year review.  (R. 17, p.5; R. 18 ¶ 45).  Eventually, Joos told Nordwall that she needed to find another job, either within Sears, or elsewhere.  (R. 17, p. 5; R. 18 ¶ 86).  Between October 1997 and her termination in April 1998, Nordwall applied for approximately twenty-four jobs at Sears. (R. 17, p. 5; R. 18 ¶ 53).  When she failed to find a permanent position, Sears terminated her in April 1998. (R. 18 ¶ 58).    

SUMMARY OF ARGUMENT

The district court’s order granting summary judgment should be reversed.  Nordwall is substantially limited in the major life activity of caring for herself, or in the alternative, working.  In determining that Nordwall does not have a disability, the district court relied almost exclusively upon a district court opinion which has been reversed, and its reasoning rejected by this Court.   Lawson v. CSX Transp., Inc., 101 F. Supp.2d 1089, 1104 (S.D. Ind. 1999).  In Lawson, this Court reversed the lower court’s order and held that fact issues existed on whether the plaintiff’s diabetes constituted a disability.  245 F.3d 916 (7th Cir. 2001).  The district court also erred by failing to consider the limitations imposed by Nordwall’s diabetes, as well as restrictions imposed by her treatment regimen and the disabling effect of that regimen on her ability to care for herself.  The record demonstrates that even in its treated form, Nordwall’s condition requires a strict daily regimen of constant care and self-monitoring.  Because there is a genuine dispute regarding the effect of mitigating measures and the degree of limitation, this case presents a question for the jury, and summary judgment is inappropriate.       
Second, Nordwall is substantially limited in the major life activity of working.  The record demonstrates that Nordwall is precluded from more than one type of job, or particular job of choice.  The fact that she must maintain control over the pace of her workday, and her inability to deal with highly stressful situations, precludes Nordwall from a broad range of jobs.  The court erred by failing to consider the impact of job stress on the mitigating effect of insulin and on Nordwall’s ability to control her diabetes.  The record demonstrates that there are genuine issues of material fact on this issue that preclude summary judgment in favor of Defendant.





 ARGUMENT


I.
Standard of Review

This Court reviews a grant of summary judgment de novo, viewing the record in the light most favorable to Janice Nordwall, the nonmovant.  See Gorbitz v. Corvilla, Inc., 196 F.3d 879, 881 (7th Cir. 1999).  This Court shall affirm a grant of summary judgment only if “the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to judgment as a matter of law.”  Fed. R. Civ. P. 56(c).  A grant of summary judgment will not be sustained if “the evidence is such that a reasonable jury could return a verdict for the nonmoving party.”  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, 106 (1986).  


In other words, as this Court recently stated in another case involving whether an individual with diabetes is protected by the ADA, summary judgment is proper only “where there is no reasonably contestable issue of fact that is potentially outcome-determinative.”  EEOC v. Sears, Roebuck & Co., 233 F.3d 432, 436 (7th Cir. 2000)(reversing summary judgment in favor of Sears).  In reviewing the evidence, this Court shall “disregard all evidence favorable to the moving party that the jury is not required to believe.”  Reeves v. Sanderson Plumbing Products, Inc., 530 U.S. 133, 151 (2000).  Therefore, for purposes of Defendant’s Motion for Summary Judgment, Nordwall’s testimony must be taken as true, and all reasonable inferences must be drawn in her favor.

II.
The Court Erred by Failing to Find That Nordwall is Substantially Limited in Her Ability to Care for Herself. 

Nordwall’s ability to care for herself is substantially limited.  In determining that Nordwall does not have a disability, the district court relied almost exclusively upon a district court opinion which has been reversed, and its reasoning repudiated by this Court.   Lawson v. CSX Transp., Inc., 101 F. Supp.2d 1089, 1104 (S.D. Ind. 1999).  In Nordwall’s case, thirty-four (34) days after the district court granted summary judgment in favor of the Appellee, this Court reversed the lower court’s order in Lawson and held that fact issues existed on whether the plaintiff’s diabetes constituted a disability.  Lawson v. CSX Transp., Inc., 245 F.3d 916 (7th Cir. 2001).  In the instant case, the district court similarly erred by failing to conduct a necessary “individualized inquiry” into whether the effects of Nordwall’s diabetes and her insulin injections substantially limit her ability to care for herself.  See id. at 926.  Therefore, the district court’s order granting summary judgment should be reversed.


A.
The Court is Required to Conduct an Individualized Inquiry.
In order to determine whether Nordwall has a disability, the district court was required to do an individualized inquiry of her medical condition. Sutton v. United Airlines, Inc., 527 U.S. 471, 480 (1999); cf. PGA Tour, Inc. v. Martin, 121 S. Ct. 1879 (2001)(applying individualized inquiry in public accommodations context).  The district court failed to conduct this inquiry in its brief, one page order.  Based on the effects of her condition, insulin-treated diabetes, and contrary to the district court’s findings, when assessed as an individual, Nordwall has a “disability” as contemplated by the ADA.

In order to invoke the protection of the ADA, a plaintiff initially must demonstrate that he or she has a physical or mental impairment that substantially limits one or more major life activities.
  Sinkler v. Midwest Property Management, 209 F.3d 678, 683 (7th Cir. 2000); Sutton v. United Airlines, Inc., 527 U.S. 480, 481 (1999) (citing 42 U.S.C. § 12102(2)(A)).

The first step is to determine whether a condition constitutes an impairment, or a “physiological disorder or condition” affecting one or more body systems, or a mental or psychological disorder.  Sinkler v. Midwest Property Management, 209 F.3d 678, 683 (7th Cir. 2000); Bragdon v. Abbott, 524 U.S. 624; see 29 C.F.R. § 1630.2(h)(1).  Second, because not every impairment constitutes a “disability,” a court must consider whether the impairment impacts a major life activity, such as caring for oneself, performing manual tasks, walking, seeing, hearing, speaking, breathing, learning and working.  Krocka v. City of Chicago, 203 F.3d 507, 512 (7th Cir. 2000).  Finally, “tying the two statutory phrases together,” a court must determine whether the impairment “substantially limits” the previously identified major life activity.  Id.  “Substantially limited” is defined as “[u]nable to perform a major life activity that the average person in the general population can perform,” or “[s]ignificantly restricted as to the condition, manner or duration under which an individual can perform a major life activity as compared to…the average person in the general population…”  Sutton v. United Airlines, Inc., 527 U.S. 480 (1999); 29 C.F.R. § 1630.2(j)(1).  The evidence in the instant case demonstrates that Nordwall has an impairment, diabetes, which substantially limits her in major life activities compared to the average person.  Because the district court failed to conduct an individualized inquiry and analyze the evidence in a light most favorable to Nordwall, its order should be reversed.

1. Nordwall has a physical impairment.

Diabetes fits into the category of a “physiological disorder or condition,” as the ADA defines an impairment.  See Lawson v. CSX Transp., Inc., 245 F.3d 916, 923 (7th Cir. 2001).  People with type 1 diabetes lose their ability to produce insulin, a hormone that “drives” sugar from the bloodstream into the cells, where the body can metabolize it.  Bombrys v. City of Toledo, 849 F. Supp. 1210, 1214 (N.D. Ohio 1993).  Without insulin, the sugar stays in the bloodstream, resulting in an elevated blood sugar level, and the kidneys must attempt to eliminate it through increased production of urine.  Id.  In addition to causing long term side effects, such as risk of heart attack, gangrene, nerve damage, kidney failure, bowel function problems, and bladder dysfunction (R. 18 ¶ 93), elevated blood sugar can cause blurred vision, loss of consciousness, and death.  Id.  Although an insulin injection will lower the blood sugar level and slow the increased urine production, too much insulin can result in abnormally low blood sugar levels.  Id.  A person with diabetes whose blood sugar is too low may become confused and unaware of what is happening, which makes self-correction of the low sugar levels impossible.  Id.   

The parties agree that diabetes is a physical impairment under the ADA, and therefore, Nordwall satisfies the first step in demonstrating that she has a “disability.”  Lawson v. CSX Transp., Inc., 245 F.3d 916, 923 (7th Cir. 2001).

2. Notwithstanding corrective or mitigating measures, Nordwall’s condition is disabling.

The district court, without any discussion, appears to conclude that the mere treatment by Nordwall of her diabetes is fatal to her claim.  There is no dispute that Nordwall’s diabetes must be assessed in its mitigated state.  Sutton v. United Airlines, Inc., 527 U.S. 480, 483 (1999); Albertson’s, Inc. v. Kirkingburg, 527 U.S. 555, 565 (1999); see also Murphy v. United Parcel Services, 527 U.S. 516 (1999).  Nevertheless, a person is “disabled” if, with treatment, that individual still is substantially limited in a major life activity.  Sutton v. United Airlines, Inc., 527 U.S. 480, 489 (1999).  Moreover, the assessment of whether an individual has a disability must take into account any negative side effects from the mitigating measures.  Sutton v. United Airlines, Inc., 527 U.S. 480, 484 (1999); EEOC v. Sears, Roebuck & Co., 233 F.3d 432, 439 (7th Cir. 2000); Lawson v. CSX Transp., Inc., 245 F.3d 916, 925 (7th Cir. 2001). 

The only reasoning that the district court provided is that because Nordwall monitors her blood sugar, injects her insulin dosage herself, and cares for her son and her home, she suffers no substantial limitation in the manner in which she takes care of herself. (R. 40) The fact that the limitations she faces do not completely render her an invalid is not the issue.  As recently discussed by the Eighth Circuit:

[W]e are mindful of recent Supreme Court pronouncements on the issue of whether an individual is substantially limited in a major life activity.  In Bragdon v. Abbott, the Court stated "[t]he [ADA] addresses substantial limitations on major life activities, not utter inabilities." 524 U.S. 624, 641 (1998).  The Bragdon Court also noted that when an individual's impairment created significant limitations, the ADA definition of disability is met even if the difficulties created by the impairment are not insurmountable.  See id.

Otting v. J.C. Penney Co., 223 F.3d 704, 709-10 (8th Cir. 2000)(emphasis added).  

In the instant case, one conclusion is beyond dispute:  ongoing, debilitating blackouts – though sporadic and unpredictable in nature – may, in and of themselves, constitute a substantial impairment.  See EEOC v. Sears, Roebuck & Co., 233 F.3d 432, 436 (7th Cir. 2000) (holding that a jury could find plaintiff disabled due to diabetic neuropathy, where her difficulty walking is predictable, yet episodic); Vande Zande v. State of Wis. Dept. of Admin., 44 F.3d 538, 543 (7th Cir. 1995)(holding that “[a]n intermittent impairment that is a characteristic manifestation of an admitted disability is…a part of the underlying disability…”); Otting v. J.C. Penney Co., 223 F.3d 704, 709-710 (8th Cir. 2000)(finding plaintiff disabled due to sporadic epileptic seizures, during which she could not speak, walk, see, work, or control the left side of her body); Lally v. Commonwealth Edison Co., No. 95-4220, 1996 U.S. Dist. LEXIS 19386, *40-42 (N.D. Ill. 1996)(finding plaintiff disabled where she generally could function on a daily basis, but when experiencing an anxiety attack, she could not care for herself or her family). Obviously, one does not have to be comatose all of the time to be afforded the protection of the ADA.

Even considering the use of insulin, Nordwall’s diabetes constitutes a disability under the ADA.  Although Nordwall takes insulin to lessen the symptoms of diabetes, her testimony clearly demonstrates that the condition substantially impairs her in the manner in which she takes care of herself.  Based on dire consequences of blood glucose levels that are either too high or too low, Nordwall must engage in a “balancing act,” constantly seeking to juggle diet, exercise and insulin injections.  See Bombrys v. City of Toledo, 849 F. Supp. 1210, 1214 (N.D. Ohio 1993) (finding that an individual with diabetes must balance food intake, exercise, and insulin injections to keep blood sugar levels within a certain range and avoid dangers).  To do so, Nordwall must make ongoing, daily sacrifices and modifications to her lifestyle that those without diabetes simply need not make.  From multiple injections per day and multiple finger stick blood tests, to predictable meal time planning and the regimentation of her day – all of these factors significantly restrict the manner in which she takes care of herself.


Not only must Nordwall alter the manner in which she cares for herself, her diabetes causes debilitating episodes of hypoglycemia, or low blood sugar, during which she cannot take care of herself at all. (R. 19, Pl. Dep., p. 484) These episodes, which are caused by the use of a mitigating measure, insulin, are unpredictable.  Thus, for Nordwall, the effects of her diabetes disable her, not only in spite of, but in part because of, her use of insulin.  See Bombrys v. City of Toledo, 849 F. Supp. 1210, 1214 (N.D. Ohio 1993) (finding that too much insulin can cause low blood sugar levels, which can lead to confusion, slurred speech, convulsions or coma).  Because the district court failed to conduct an individualized inquiry before finding that Nordwall was not disabled as a matter of law, summary judgment should be reversed.
B. The Court Should Reconsider This Case in Light of the Reversal of the District Court’s Decision in Lawson.


This Court’s reasoning for its reversal of summary judgment in Lawson v. CSX demonstrates precisely why summary judgment was inappropriate in the instant case. See 345 F.3d 916, 923 (7th Cir. 2001).  Although Lawson involved the major life activity of eating, the Court’s analysis is applicable in this case:

[T]he district court’s characterization of the impact that [appellant’s] diabetes has on his ability to eat, described in its opinion as requiring “simply dietary restrictions,” belies the severity of the restrictions that he must follow if he is to avoid dire and immediate consequences.  On a daily basis, [appellant] must endure the discomfort of multiple blood tests to monitor his blood glucose levels.  He also must adjust his food intake and level of exertion to take into account fluctuations in blood sugar.  When his blood sugar drops, he “must stop all other activities and find the kinds of food that will bring his levels back to normal or he will experience disabling episodes of dizziness, weakness, loss of mentation and concentration, and a deterioration of bodily functions.” [Appellant’s] physician characterized the measure he must take to manage his disease as “a perpetual, multi-faceted and demanding treatment regime” requiring “continued vigilance.”  If [appellant] fails to adhere strictly to his demanding regimen, the consequences could be dire: he could experience debilitating, and potentially life- threatening, symptoms.  This evidence is sufficient for a jury to find that [appellant] is substantially limited with respect to the major life activity of eating.

Id. at 924 (citations omitted).  


Each of the factors noted above is applicable to the way in which Nordwall’s diabetes affects her.  That Nordwall chose to characterize this conundrum of facts as a substantial limitation on “caring for oneself” rather than “eating” does not change the result.  First, there is no dispute that caring for oneself is a major life activity, and the Appellee has not argued otherwise.  See 29 C.F.R. § 1630.2(i)(listing “caring for oneself” as a major life activity); see also, Mattice v. Memorial Hospital of South Bend, 249 F.3d 682 (7th Cir. 2001)(recognizing “caring for oneself” as major life activity). Moreover, as the Court’s analysis in Lawson clearly addresses, Nordwall’s eating is significantly impacted because it is interrelated with a number of other factors such as insulin use and exercise, and the difficulty of constantly balancing these variables.  Thus, while Lawson chose to focus on eating, Nordwall has broadened the analysis to include the many factors, including eating, that constitute a substantial limitation on her ability to care for herself.  


A review of the district court’s opinion in Lawson is instructive because, unlike in the instant case, the district court carefully laid out its reasoning in a lengthy opinion.  It concluded that the plaintiff’s diabetes did not impair the major life activity of eating.  Lawson v. CSX Transp., Inc., 101 F. Supp.2d 1089, 1107 (S.D. Ind. 1999).  Specifically, the district court reasoned that “the combination of Lawson’s dietary plan and the insulin that he takes allow him to compensate for the limitations that diabetes imposes on his body’s ability to digest food.”  Id.  The district court described Lawson’s diabetes as imposing no more than “simple dietary restrictions.”  Id.  This Court disagreed, and recounted, in terms much like the record in this case, the effect of insulin treated diabetes.  See Lawson v. CSX Transp., Inc., 245 F.3d 916, 924 (7th Cir. 2001).  The plaintiff had to follow “a perpetual, multi-faceted and demanding treatment regime.”  Id.  The plaintiff’s failure to vigilantly adhere to this regime would result in “debilitating, and potentially life-threatening, symptoms.”  Id.

Many of the facts in the Lawson case are strikingly similar to those in the instant case.  Like Nordwall, Lawson developed type 1 insulin-dependent diabetes very early in his life.  Although Nordwall and Lawson frequently test their blood sugar and use insulin injections, both have had great difficulty regulating their blood sugar levels.  As a child, Nordwall spent two days to a week in the hospital so that her doctor could monitor her blood sugar level.  She also experienced seizures as a child and as a young adult.  While she was in high school, Nordwall experienced episodes of weakness, dizziness, and shakiness.  When these episodes continued to occur after high school, Nordwall began to see a diabetes specialist.  Like Lawson, Nordwall suffers from a diabetic retinopathy, and her ophthalmologist has counseled her about tight glucose control to minimize the risk that the condition will worsen.  


Nordwall also presented overwhelming evidence that, like Lawson, she is required to follow “a perpetual, multi-faceted and demanding treatment regime” in order to maintain the greatest possible control over her blood sugar level.  Nordwall must focus constantly on her diet, exercise daily as part of her treatment regimen and test her blood sugar several times every day.  She consistently experiences reactions to her diabetes, which she describes as feelings of dizziness, weakness, and light-headedness.  The timing and the duration of these reactions are unpredictable.  Like Lawson, who briefly lost consciousness in 1995, Nordwall experienced a loss of consciousness twice while she was pregnant in 1994.  In 1995, she lost consciousness while backing her car out of the driveway, and ran into the front of a house.  


In Lawson, this Court found that the district court “failed to consider the extent of the restrictions imposed by Mr. Lawson’s treatment regimen and the consequences of noncompliance with that regimen.”  Lawson v. CSX Transp., Inc., 245 F.3d 916, 924 (7th Cir. 2001)(emphasis added).  In this case, albeit with much less analysis, the district court similarly erred.  Here, the court failed to consider the inflexibility of Nordwall’s daily regimen of injections, monitoring, and dietary issues, as well as her ongoing bouts of weakness, dizziness and light-headedness.  Worse yet, the district court completely omitted the issue of Nordwall’s hypoglycemic blackouts, and their effect on her ability to care for herself.  When asked whether, notwithstanding her diabetic condition, she could care for herself, she replied, “If I’m blacked out, no, I can’t do anything.  I can’t do anything for myself.”  (R. 19, Pl. Dep., p. 484).  It is quite plain that even with the mitigating effect of insulin, Nordwall’s diabetes continues to substantially limit her.  Based on the record, there is a question of material fact as to how disabling the effects of Nordwall’s diabetes and her use of insulin really are.  As in Lawson, this question must be resolved by a jury, and not in a motion for summary judgment.  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).

C.
Nordwall’s Treatment Regimen, and the Consequences of Non-Compliance, Substantially Limit Her Ability to Care for Herself.


Failing to consider all this evidence in favor of the nonmovant, the district court instead accepted the Appellee’s argument that because Nordwall “engages in the same activities as does the average person” she does not have a disability. (R. 26, p. 12) First, the Rule 56 record does not support this conclusion.  The average person (1) is not required to administer multiple shots of insulin each day, (2) is not required to conduct numerous finger stick blood tests per day, (3) does not suffer blackouts from hypoglycemia, (4) does not develop retinopathy of the eyes, (5) is not required to eat regularly and carefully and (6) is not required, as this Court noted in Lawson v. CSX, to deal with the dire consequences of any non compliance with a strict regiment of taking care of himself. See 245 F.3d 916, 925 (7th Cir. 2001).  Second, the district court incorrectly reasoned that because Nordwall is capable of engaging in certain activities, the ADA does not protect her.  That Nordwall can inject herself daily, and monitor her blood sugar and her diet, does not support the inference that she is not substantially impaired.  On the contrary, these limitations prove that she is impaired in the manner in which she takes care of herself when compared with the “average person in the general population.”  See Sutton v. United Airlines, Inc., 527 U.S. 480, 480 (1999).  The district court, in drawing inferences in favor of the movant, violated its well- articulated duties.  

The mere fact that the district court felt that Nordwall is “aptly able to care for her son” and “attend to her household duties” is not the issue.  What the court does not mention is that the average person can feel free to disregard the need to rest, eat, inject, or monitor.  The average person can choose to delay a meal or medication, to eat only when she feels hungry, and to engage in exercise at will.  Were she to engage in such typical behaviors, Nordwall risks becoming dizzy and lightheaded, blacking out, or even death in the short run, as well as long term complications, such as heart disease, kidney disease, amputations, and blindness.  The fact that Nordwall is able to be a good employee, and a good wife and mother, is only because she has made substantial alterations in the manner in which she takes care of herself. Nordwall described her limitations as: 

Just dealing with an overwhelmingly [sic] amount of work.  I mean, just being able to deal with my diabetes and feeling ill.  Just being able to keep it, keep myself all together along with everything else.  That’s overwhelmingly [sic] to me.

(R. 19, Pl. Dep., p. 484)).


The Supreme Court has made it abundantly clear that  “the ADA definition of disability is met even if the difficulties created by the impairment are not insurmountable.”   Bragdon v. Abbott, 524 U.S. 624, 641 (1998).  Nordwall has shown that her diabetes is not “insurmountable.”  Through hard work and substantial limitation in her daily life, she has managed to be a good wife and mother, and a successful employee.  At the same time, the record unequivocally demonstrates that she is limited in the manner that she takes care of herself.  Nordwall is an individual with a disability but, in spite of many challenges, she still is able to be a productive member of the workforce.  Nordwall represents precisely the type of employee that the Americans with Disabilities Act was enacted to protect. The judgment of the district court should be reversed.

III.
The Court Erred by Failing to Find That Nordwall is Substantially Limited in Her Ability to Work.


The district court also erred when it found that Nordwall is not substantially limited in the major life activity of working.  Even if this Court finds that, as a matter of law, Nordwall is not substantially limited in her ability to care for herself, the Court should find that Nordwall’s diabetes and use of insulin substantially restricted her ability to work.

This Court accepts “working” as a major life activity.  Schneiker v. Fortis Insurance Co., 200 F.3d 1055, 1060 (7th Cir. 2000); Sinkler v. Midwest Property Mgmt., 209 F.3d 678, 684 (7th Cir. 2000).  An individual is substantially limited if she is “significantly restricted as to the condition, manner and duration under which [she] can perform a particular major life activity” as compared to the performance of an average person in the general population.  Sinkler v. Midwest Property Management, 209 F.3d 678, 685 (7th Cir. 2000).  With respect to working, an individual’s impairment also must significantly restrict her “ability to perform either a class of jobs or a broad range of jobs in various classes,” and not simply “a particular job for a particular employer.” Schneiker v. Fortis Insurance Co., 200 F.3d 1055, 1060 (7th Cir. 2000).  However, “substantial limitation” is not necessarily a barrier.  Bragdon v. Abbott, 524 U.S. 624, 641 (1998)..  Even if an individual is able to participate in the life activity, her impairment still may be limiting.  Id. 

As her testimony demonstrates, Nordwall performs her job, but compared to the average person with similar skills, she is substantially limited in her ability to do so.  On nearly a daily basis, she must deal with episodes of dizziness, lightheadedness, and fatigue, especially in times of stress.  These experiences are more than a mere annoyance, and they do not represent the reaction to stress of an average person.  Rather, they are a result of her fluctuating blood glucose and a constant reminder of the risk of severe complications.  Because the district court failed to consider this evidence in a light most favorable to Nordwall, the district court’s opinion granting summary judgment should be reversed.  See Gorbitz v. Corvilla, Inc., 196 F.3d 879, 881 (7th Cir. 1999).  

A. Nordwall’s Ability to Work is Restricted as to the Condition, Manner and Duration.

The evidence presented by Nordwall demonstrates that she is substantially limited in her ability to work because she is restricted as to the condition, manner and duration under which she can work.  The district court reasoned that the fact that Nordwall “worked for approximately 17 years, even through periods of illness, belies the assertion that she is substantially limited in the major life activity of working.” (R. 40) That Nordwall did work is not necessarily incompatible with her claim that she is substantially limited in her ability to work.  Her testimony – that she hardly called in sick, that she performed a wide range of jobs and duties, and that she usually did not come in late or leave early due to her diabetes – simply indicates that she felt she was qualified to work at Sears, notwithstanding the substantial limitations of her disability.  See Shirley v. Westgate Fabrics, Inc., No. 95-2550, 1997 U.S. Dist. LEXIS 16545, *7-8 (N.D. Tex. 1997)(denying summary judgment, in spite of plaintiff’s testimony that diabetes did not prevent her from performing job functions).  During the times she did not feel well, she went to work anyway, but it was a fight for her to go.  

Given the right conditions, Nordwall is capable of working.  She is not required to demonstrate a “barrier” to working, nor does the fact that she can work mean that she is not substantially limited in her ability to do so.  Bragdon v. Abbott, 524 U.S. 624, 632 (1998).  Nordwall performed jobs where she could keep her days structured and her stress level under control while working for a few people at a time. 

In 1996, the conditions of Nordwall’s job began to change.  Her responsibilities greatly increased, and thirty-four new people joined her department.  She found herself running around her department, whether it was to pass last minute information to employees, or to find a working copying machine.  In her own words, she felt that she was “running to the candy machine constantly because [her] blood sugars were running – were going down.” (R. 18 ¶ 63) The stress generated by her job increased and exacerbated her episodes of feeling weak, dizzy and lightheaded.  Walking short distances became difficult.  She stopped taking a break for lunch, ate at her desk, and did not have the energy to exercise.  The pressure and stress of her considerably increased job responsibilities made it practically impossible for Nordwall to control her diabetes.  

Contrary to the reasoning of the district court, the fact that Nordwall did work does not preclude a finding that her diabetes substantially limited her ability to work.  Rather, her testimony regarding her episodes of dizziness and fatigue, and the fact that the stress of her expanded duties exacerbated her condition, create a genuine issue of material fact for a jury.   

B. Nordwall’s Diabetes Substantially Limits Her Employment in a Broad Range of Jobs for Which She Has Skills and Training.

Nordwall’s disability limits her employment in a broad range of jobs.  See Schneiker v. Fortis Insurance Co., 200 F.3d 1055, 1060 (7th Cir. 2000).  When determining whether an individual is substantially limited in her ability to work, courts should consider the nature and severity of the impairment, the duration or expected duration of the impairment, and the actual or expected permanent or long term impact of the impairment.  Lawson v. CSX Transp., Inc., 245 F.3d 916, 926 (7th Cir. 2001); 29 C.F.R. § 1630.2(j)(2) The nature of Nordwall’s condition is an inability to control her blood glucose.  Although she uses insulin to mitigate some of the effects of diabetes, Nordwall has difficulty controlling her blood glucose, particularly in stressful situations.  The duration of her condition is permanent.  The long term impact of Nordwall’s diabetes is that she must maintain tight glucose control to function on a daily basis and to avoid the severe complications of her condition.  Based on her education and work experience, Nordwall is qualified to perform administrative or secretarial positions.  The limitations imposed on her by diabetes prevent her from holding highly stressful administrative or secretarial positions where she is unable to maintain some element of control over the structure of her day.  

The district court incorrectly characterizes Nordwall’s limitation as “periods of generally feeling ill and [a] few more severe episodes of illness during her tenure with defendant…” (R. 40) This reasoning oversimplifies the facts.  Nordwall also testified that her blood sugar fluctuates when she has to deal with such stress, and she has unpredictable episodes where she experiences fatigue, dizziness and lightheadness.  Stress is common in the workplace, and a condition that makes one unable to deal with stress – such as diabetes – may well be substantially limiting in the major life activity of working.  See Gilday v. Mecosta County, 124 F.3d 760, 767-68 (6th Cir. 1997)(Kennedy, J., concurring in part, dissenting in part).  Similarly, Nordwall’s inability to “deal with an overwhelming amount of work,” or in other words, her response to stress, restricts her ability to perform in a broad range of jobs.  As the record demonstrates, stress greatly affects Nordwall’s blood sugar, which in turn causes her to feel fatigued, dizzy and lightheaded.  


Finally, Nordwall’s limitations go well beyond feeling overwhelmed by one job, or one particular supervisor.  First, working in any job under similar circumstances (in terms of physical demands, number of responsibilities, number of clients) would have the same effect on Nordwall.  Second, Nordwall never testified that her inability to work was due to Zimmerman or Joos, or that she wished to be removed from their supervision.  See Schneiker v. Fortis Insurance Co., 200 F.3d 1055, 1060 (7th Cir. 2000)(finding that plaintiff’s inability to work was not due to her depression, but her inability to work under a particular supervisor).  Because the evidence creates a question of material fact as to whether her diabetes substantially limits her employment in a broad range of jobs, summary judgment was inappropriate.  See Id. at 1060.  

CONCLUSION


In sum, the Appellant, Janice L. Nordwall has established that she is substantially limited in the major life activities of caring for herself, or in the alternative, working.  Therefore, she is disabled as a matter of law, and she is able to proceed under the ADA.  The district court erred by failing to find Appellant substantially limited in any major life activity.


Appellant respectfully requests that the district court’s order of February 20, 2000 be reversed and that this matter be remanded back to the district court for further proceedings.
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� Citations to the Record, (“R”), consist of the district court docket number, followed either by the specific paragraph, (“¶”),containing the fact, or the page, (“p.”), of the document.  Nordwall’s deposition will be cited as “R. 19, Pl. Dep. p. __”.  Citations to the attached Appendix, (“A”), include the page number of the document.  


� The ADA also defines “disability” as “a record of such impairment” or “being regarded as having such an impairment.”  42 U.S.C. § 12102(2)(B)-(C).  
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