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ISSUE ADDRESSED BY AMICI CURIAE
The Defendant has failed to meet its summary judgment burden of conclusively disproving that Little, who had a leg amputated and uses a prosthetic device, is a person with a disability as defined in the Texas Commission on Human Rights Act (TCHRA).


STATEMENT OF INTEREST OF AMICI CURIAE
This case involves the scope and interpretation of the Texas law protecting people with disabilities against discrimination in employment.  Amici are Texas and national organizations that advocate on behalf of people with disabilities.  Because many of their members and clients have encountered discrimination in a variety of employment settings, amici are concerned about the implications that this Court(s decision will have for Texans with disabilities.  A description of each of the amici appears in Appendix A.  
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INTRODUCTION
Defendant is asking this Court to adopt an illogical, incredible, and outrageous position (  that a person whose leg was amputated is not a person with a disability entitled to protection from job discrimination.  No court of last resort, and no federal appeals court, has ever agreed with this proposition.  This Court should reject it because in addition to defying logic and common sense, it would contravene Texas law.


SUMMARY OF ARGUMENT
Defendant filed a (traditional( summary judgment motion, and thus must conclusively negate the possibility that Ms. Little has a disability as defined by the Texas Commission on Human Rights Act (TCHRA).  Not only has it failed to do so, the summary judgment evidence actually shows the contrary.  As a result of a shotgun blast, Ms. Little(s leg was amputated at the knee.  She was unable to work for two years while she went through two separate periods of rehabilitation.  She now uses a prosthetic device, but even with it, she is substantially limited in her ability to walk, and cannot run at all.

The TCHRA protects those with a present disability, those with a past disability ((record of(), and those with a perceived disability ((regarded as().  Ms. Little qualifies under the first two prongs.  With regard to the second prong, Defendant has not conclusively negated the conclusion that Ms. Little has a (record of( a disability, and in fact, the evidence proves that she has such a history.  Ms. Little was unable to work at all for two years, and she had no prosthetic device for one.  Both the severity of her impairments, and their duration, establish that she was substantially limited in various major life activities in the past, and these past limitations exceed those recognized as substantial by numerous courts and other authorities.  Contrary to Defendant(s arguments and the opinion of the Court below, Ms. Little need not show any present limitation at all in order to prevail under the (record of( prong.  


But Ms. Little does have present limitations, and they are substantial.  She therefore qualifies for coverage under the first prong of the disability definition as well.  Despite her own laudably optimistic outlook, Ms. Little is substantially limited in walking even with the use of her artificial leg.  She must move more slowly than others.  She cannot bend her knee.  She must swing her prosthesis out and around with each step in order to move it forward.  All of this greatly affects both her gait and her speed.  A person need not be utterly unable to walk to be substantially limited; she need only be significantly restricted as to the condition, manner or duration of her walking as compared to that of the average person in the general population.  Ms. Little satisfies this test, and more to the point, Defendant has failed to conclusively negate such a possibility.  Again, Ms. Little(s present limitations in walking, even with her prosthesis, exceed those found to be substantially limited by other courts and authorities.  The cases that Defendant cites are inapposite.  Moreover, the Defendant has failed to conclusively establish that Ms. Little(s prosthetic device properly fits within the concept of (mitigating measures( discussed in Sutton v. United Air Lines, and thus has failed to establish that its use should even be considered.

Ms. Little is also substantially limited in running.  Although (substantial limitation( does not require proof of utter inability, the uncontested evidence is that Ms. Little is utterly unable to run, despite her artificial leg.  Running has been recognized as a major life activity by the United States Supreme Court and numerous other courts.  In fact, when the dissent in Sutton criticized the majority(s mitigating measures analysis, suggesting that it might exclude those with prosthetic legs from coverage, the majority expressly rejected the criticism, observing that those with artificial legs would still be protected because of their substantial limitations in the ability to walk or run.  Defendant is in effect asking this Court to follow only those portions of Sutton that advance its position.  If this Court were to adopt Sutton at all, it must also adopt those portions designed to lessen the harshness of its result.

For several reasons, however, this Court should diverge from Sutton, at least in part, and hold that disability under Texas law is assessed without regard to mitigating measures.  First, critical wording differences between the TCHRA and the ADA undercut Sutton(s extension to Texas jurisprudence.  Second, adopting the restrictive interpretation in Sutton would be contrary to legislative intent, because the TCHRA is a remedial statute accorded broad construction, and because such a result would contradict the understanding of the law at the time that the TCHRA(s disability definition was adopted.  Nothing in the TCHRA compels rigid compliance with the Sutton interpretation. Finally, for several reasons, diverging from Sutton will not lead to unfair results, either in this case or in others.


ARGUMENT AND AUTHORITIES

I.  SUMMARY JUDGMENT STANDARDS
In TA \s "776 S.W.2d 551" \c 3 \l "Casso v. Brand, 776 S.W.2d 551 (Tex.1989)"Casso v. Brand, 776 S.W.2d 551 (Tex.1989), this Court recognized the difference between a (traditional( Texas summary judgment and federal summary judgment procedure.  This Court stated:

While the language of our rule is similar, our interpretation of that language is not. We use summary judgments merely to eliminate patently unmeritorious claims and untenable defenses, and we never shift the burden of proof to the non-movant unless and until the movant has established his entitlement to a summary judgment on the issues expressly presented to the trial court by conclusively proving all essential elements of his cause of action or defense as a matter of law.

TA \s "776 S.W.2d 551" \c 3Id. at 556 (internal quotes and parentheses omitted).  Another difference is that (Texas law has always emphasized that trial courts must not weigh the evidence at the summary judgment stage.(  TA \s "19 S.W.3d 413" \c 3 \l "Huckabee v. Time Warner Entertainment Co. L.P., 19 S.W.3d 413, 422 (Tex. 2000)"Huckabee v. Time Warner Entertainment Co. L.P., 19 S.W.3d 413, 422 (Tex. 2000).  Although the recent adoption of the (no-evidence( summary judgment as an alternate procedure in Texas obviates, to some extent, the differences in summary judgment procedure between the two systems, TA \s "19 S.W.3d 413" \c 3Huckabee, supra, 19 S.W.3d at 421, the motion filed in this case was clearly not a (no evidence( motion.

In a (traditional( summary judgment motion, the defendant as movant has the burden of showing that there is no genuine issue of material fact and that it is entitled to judgment as a matter of law.  TA \s "951 S.W.2d 420" \c 3 \l "American Tobacco Co. v. Grinnell, 951 S.W.2d 420, 425 (Tex.1997)"American Tobacco Co. v. Grinnell, 951 S.W.2d 420, 425 (Tex.1997).  ([U]nder our traditional summary judgment procedure, defendants can obtain summary judgment only if they conclusively negate one of the elements of the plaintiff(s claim.(  TA \s "19 S.W.3d 413" \c 3Huckabee, supra, 19 S.W.3d at 420.  An issue is conclusively established only if the evidence is such that there is no room for ordinary minds to differ as to the conclusion to be drawn from it.  TA \s "644 S.W.2d 443" \c 3 \l "Triton Oil & Gas Corp. v. Marine Contractors & Supp., Inc., 644 S.W.2d 443, 446 (Tex.1982)"Triton Oil & Gas Corp. v. Marine Contractors & Supp., Inc., 644 S.W.2d 443, 446 (Tex. 1982).
  Furthermore, in reviewing the evidence the court must assume that all the non-movant(s proof is true, TA \s "690 S.W.2d 546" \c 3 \l "Nixon v. Mr. Prop. Mgmt. Co., 690 S.W.2d 546, 548-49 (Tex. 1985)"Nixon v. Mr. Prop. Mgmt. Co., 690 S.W.2d 546, 548-49 (Tex. 1985), must indulge every reasonable inference in favor of the non-movant, TA \s "690 S.W.2d 546" \c 3id. at 549, and must resolve all doubts about the existence of a genuine issue of a material fact against the movant, TA \s "690 S.W.2d 546" \c 3id. at 548-549. See also TA \s "TX R RCP 166a(c)" \c 5 \l "Tex.R.Civ.P. 166a(c)"Tex. R. Civ. P. 166a(c); TA \s "819 S.W.2d 470" \c 3 \l "Lear Siegler, Inc. v. Perez, 819 S.W.2d 470, 471 (Tex. 1991)"Lear Siegler, Inc. v. Perez, 819 S.W.2d 470, 471 (Tex. 1991).


II.  SUMMARY JUDGMENT EVIDENCE
Ms. Little has no burden of proof in this traditional summary judgment case unless and until the Defendant conclusively negated a disability finding.  See Casso v. Brand, supra, 776 S.W.2d at 556.  Yet, the Defendant introduced almost no evidence at all on the disability issue.  The only evidence it offered was an excerpt of Ms. Little(s deposition, confirming that her leg was amputated after a shotgun blast, that she had a limp, and that she (looks good.(  This is patently insufficient to conclusively negate a disability finding, and the Court below erred in holding otherwise. 

Although Ms. Little had no obligation to produce any evidence, she did so.  Indulging inferences in Ms. Little(s favor, as the Court must, the summary judgment evidence in this case includes the following:

· In 1974, Ms. Little was shot in the leg by a shotgun, CR 256;

· As a result of the massive trauma, her leg had to be amputated, TA \s "819 S.W.2d 470" \c 3id.;

· For a year, she had no prosthesis, and could only get around with the use of crutches, TA \s "819 S.W.2d 470" \c 3id.;

· After she obtained an artificial leg, for some years she still required a cane to get around, TA \s "819 S.W.2d 470" \c 3id.;

· She required two years of rehabilitation therapy, during which period she could not work at all, CR 258;

· Ms. Little wears an artificial leg that attaches to her thigh, CR 256;

· When (walking,( she has to swing her leg out and away from her body so that it will clear the floor, CR 256-257;

· To this day, some 20 years after her injury, Ms. Little cannot bend her leg, CR 256;

· To this day, Ms. Little cannot sit or walk like other people, CR 257;

· To this day, she is unable to walk quickly, id.;

· To this day, she cannot run, id.;

· Even with her prosthesis, she walks with a severe limp, id.

Ms. Little does not have to prove that she has a disability based on the above facts (although these facts strongly support that conclusion).  Instead, the Defendant must establish that its own evidence conclusively proved that Ms. Little had no disability at all, either now, or at any time in the past.  Considering all the evidence, summary judgment must be reversed, because no reasonable assessment of this evidence could lead to that conclusion.


III.  LITTLE HAS A (RECORD OF( A PAST DISABILITY
The TCHRA protects those with a present disability, those with a past disability ((record of(), and those with a perceived disability ((regarded as().  Tex. Labor Code ( 21.002(6).  In this Part, amici show that Ms. Little should prevail under the second prong. 

A.
Defendant Failed To Seek Summary Judgment On This Issue
Defendant(s summary judgment motion failed to adequately present the question whether Ms. Little has a (record of( a substantially limiting impairment in the past.  A motion for summary judgment must expressly present the grounds upon which it is made, and must stand or fall on those grounds alone. TA \s "941 S.W.2d 910" \c 3 \l "Science Spectrum, Inc. v. Martinez, 941 S.W.2d 910, 912 (Tex. 1997)"Science Spectrum, Inc. v. Martinez, 941 S.W.2d 910, 912 (Tex. 1997); TA \s "TX R RCP 166a(c)" \c 5Tex. R .Civ. P. 166a(c).
  The Defendant(s motion expressly raised the issue whether Ms. Little was (regarded as( disabled under the third prong of the definition of disability set out in TA \s "TX LABOR § 21.002(6)" \c 6 \l "Tex. Labor Code  21.002(6)"Tex. Labor Code ( 21.002(6).
  The motion also argued that Ms. Little was not currently substantially limited in working or other major life activities,
 and that ([h]er condition has been substantially corrected by prosthesis.(  CR 58.  These are the only reasons given for why Ms. Little (does not meet the definition of disability under the TCHRA.(  TA \s "TX LABOR § 21.002(6)" \c 6Id.  The motion fails to even suggest that Ms. Little was not substantially limited in the past.
  Therefore, Defendant has not expressly made Ms. Little(s (record of( claim a basis of its motion, and the trial court erred in granting summary judgment on that claim.  

B. 
(Record Of( Claim Does Not Require Proof Of A Present Or Continuing Impairment
A person with a (record of( a substantially limiting impairment is protected by the TCHRA.  TA \s "TX LABOR § 21.002(6)" \c 6Tex. Labor Code ( 21.002(6).  Federal law is consistent.
  Under both Texas and federal law,
 the (record of( provision is intended to cover persons with (a history of( such an impairment.  TA \s "29 CFR § 1630.2(k)" \c 7 \l "29 C.F.R.  1630.2(k)"29 C.F.R. ( 1630.2(k) (EEOC regulation interpreting Title I of the ADA); TA \s "28 CFR § 35.104" \c 7 \l "28 C.F.R.  35.104"28 C.F.R. ( 35.104 (ADA Title II regulations);
 TA \s "28 CFR § 36.104" \c 7 \l "28 C.F.R.  36.104"28 C.F.R. ( 36.104 (ADA Title III regulations); TA \s "242 F.3d 967" \c 2 \l "McKenzie v. Dovala, 242 F.3d 967, 972 (10th Cir. 2001)"McKenzie v. Dovala, 242 F.3d 967, 972 (10th Cir. 2001); TA \s "101 F.Supp.2d 1215" \c 2 \l "Webner v. Titan Distribution, Inc., 101 F. Supp. 2d 1215, 1223 (N.D. Iowa 2000)"Webner v. Titan Distribution, Inc., 101 F. Supp. 2d 1215, 1223 (N.D. Iowa 2000), rev(d in part on other grounds, TA \s "267 F.3d 828" \c 2 \l "267 F.3d 828 (8th Cir. 2001)"267 F.3d 828 (8th Cir. 2001); TA \s "100 S.W.3d 303" \c 3 \l "Haggar Apparel Co. v. Leal, 100 S.W.3d 303, 309 (Tex.App.Corpus Christi 2002, no pet.)"Haggar Apparel Co. v. Leal, 100 S.W.3d 303, 309 (Tex.App.(Corpus Christi 2002, pet. filed).   See also the ADA(s legislative history, TA \s "1990 WL 125563" \c 2 \l "H.R. Rep. 101-485(II), 101st Cong., 2nd Sess. 1990, 1990 U.S.C.C.A.N. 303, 1990 WL 125563"H.R. Rep. 101-485(II), 101st Cong., 2nd Sess. 1990, TA \s "1990 U.S.C.C.A.N. 303" \c 1 \l "1990 U.S.C.C.A.N. 303"1990 U.S.C.C.A.N. 303, 1990 WL 125563, at *52 (Leg. Hist.).

In this case the undisputed evidence is that after a gunshot wound to the leg, the Plaintiff had to have her leg amputated.  She had no prosthetic device for at least a year.  She went through two separate year-long periods of rehabilitation, during which she could not work at all.  See Part II above.  Nevertheless, the Court below rejected her claim that she had a record of a disability, relying on the fact that at the time of the job application at issue in this case, some 20 years later, the Plaintiff could (walk well with the help of her prosthesis.(
  The Court of Appeals apparently believed that the Plaintiff must show ongoing limitations in order to show a disability under the (record of( prong.  The lower court(s belief is in conflict with both the statute and the case law.

The statutory definition of disability contains three disjunctive provisions, TA \s "TX LABOR § 21.002(6)" \c 6Tex. Labor Code ( 21.002(6),
 any one of which will bring a person within the Act(s protection.  TA \s "100 S.W.3d 303" \c 3Haggar Apparel Co. v. Leal, 100 S.W.3d 303, 308 (Tex.App.(Corpus Christi 2002, pet. filed) ((An individual may be classified as disabled under any one of three definitions in the act(); TA \s "7 S.W.3d 851" \c 3 \l "Morrison v. Pinkerton Inc., 7 S.W.3d 851, 855 (Tex.App.Houston [1st Dist.] 1999, no pet.)"Morrison v. Pinkerton Inc., 7 S.W.3d 851, 855 (Tex.App.(Houston [1st Dist.] 1999, no pet.) (similar).  See also TA \s "101 S.W.3d 161" \c 3 \l "Columbia Plaza Med. Ctr. of Fort Worth Subsidiary, L.P. v. Szurek, 101 S.W.3d 161, 167 (Tex.App.Fort Worth 2003, pet. denied)"Columbia Plaza Med. Ctr. of Fort Worth Subsidiary, L.P. v. Szurek, 101 S.W.3d 161, 167 (Tex.App.(Fort Worth 2003, pet. denied) (plaintiff need not show an actual disability under the first prong in order to state a (regarded as( claim under the third prong); TA \s "961 S.W.2d 401" \c 3 \l "Primeaux v. Conoco, Inc., 961 S.W.2d 401, 404 (Tex.App.Houston [1st Dist.] 1997, no writ)"Primeaux v. Conoco, Inc., 961 S.W.2d 401, 404 (Tex.App.(Houston [1st Dist.] 1997, no writ).  Federal law is the same.

Thus, the (record of( prong does not require a showing of an ongoing impairment.  TA \s "926 F.2d 1368" \c 2 \l "Nathanson v. Medical College of Pennsylvania, 926 F.2d 1368, 1382 (3rd Cir. 1991)"Nathanson v. Medical College of Pennsylvania, 926 F.2d 1368, 1382 (3rd Cir. 1991) (decided under the Rehabilitation Act).  To the contrary, this prong was intended to protect those with (a history of an impairment that substantially limited a major life activity, such as someone who has recovered from an impairment.(  TA \s "28 CFR Part 35" \c 7 \l "28 C.F.R. Part 35"28 C.F.R. Part 35 App. A, ( 35.104 (DOJ(s interpretive guidance to Title II of the ADA) (emphasis supplied); TA \s "28 CFR Part 36" \c 7 \l "28 C.F.R. Part 36"28 C.F.R. Part 36 App. A, ( 36.104 (ADA Title III guidance); TA \s "13 F.Supp.2d 130" \c 2 \l "Downs v. Massachusetts Bay Transportation Authority, 13 F.Supp. 2d 130, 139 (D. Mass. 1998)"Downs v. Massachusetts Bay Transportation Authority, 13 F.Supp. 2d 130, 139 (D. Mass. 1998) ((an employee who has previously had a disabling impairment from which he has recovered in whole or in part has a record of a disability(); TA \s "1997 WL 189124" \c 2 \l "Mark v. Burke Rehabilitation Hosp., 1997 WL 189124"Mark v. Burke Rehabilitation Hosp., 1997 WL 189124, at *3-4 and n.4 (S.D. N.Y. 1997).  This is confirmed by the ADA(s legislative history,
 EEOC guidance,
 and Department of Justice Guidance.
  Most of this guidance predates the Legislature(s adoption of the TCHR(s current disability definition,
 and thus should be given deference, because this Court presumes that in amending a statute, the Legislature is aware of the interpretations of that statute.  TA \s "166 S.W.2d 125" \c 3 \l "McBride v. Clayton, 166 S.W.2d 125, 128 (Tex. Commn App. 1942, opinion adopted)"McBride v. Clayton, 166 S.W.2d 125, 128 (Tex. Comm(n App. 1942, opinion adopted); TA \s "53 S.W.2d 774" \c 3 \l "Smith v. Texas Co., 53 S.W.2d 774 (Tex. Commn App.1932, holding approved)"Smith v. Texas Co., 53 S.W.2d 774 (Tex. Comm(n App.1932, holding approved).
  Moreover, all statutes are presumed to be enacted by the legislature with full knowledge of, and with reference to, the existing conditions of the law.  TA \s "166 S.W.2d 125" \c 3McBride v. Clayton, supra.  

C. 
A Person May Have A (Record Of( A Disability During The Period Before Using (Mitigating Measures(
The EEOC explicitly recognizes that in many cases a person may have a record of a disability during the period before the person began using a mitigating measure.
  The EEOC explains that ([i]n certain situations, it may take months to find the right medication, or group of medications, to control the symptoms or limitations of an impairment. During this period, the [Charging Party] may have been substantially limited in performing a major life activity.(
  For example, a person with diabetes that is not currently substantially limiting (because it is controlled by diet, exercise, oral medication, and/or insulin) may still have a disability (because it was substantially limiting in the past (i.e., before it was diagnosed and adequately treated).(
  Similarly, ([e]pilepsy also may be a disability because it was substantially limiting some time in the past (i.e., before seizures were controlled),(
 and a person may have a disability because he or she (experienced episodes of severe depression that lasted several months before taking medication.(
 

D. 
Definition Of (Substantial Limitation(
A person is substantially limited in a major life activity if he or she is significantly restricted in the condition, manner or duration of performing the activity as compared to the average person in the general population.  TA \s "29 CFR § 1630.2(j)(1)" \c 7 \l "29 C.F.R.  1630.2(j)(1)"29 C.F.R. ( 1630.2(j)(1); TA \s "233 F.3d 432" \c 2 \l "EEOC v. Sears, Roebuck & Co., 233 F.3d 432, 438 (7th Cir. 2000)"EEOC v. Sears, Roebuck & Co., 233 F.3d 432, 438 (7th Cir. 2000); TA \s "7 S.W.3d 851" \c 3Morrison v. Pinkerton Inc., 7 S.W.3d 851, 856 (Tex.App.(Houston [1st Dist.] 1999, no pet.).  (In determining whether an impairment is substantially limiting such that it may support a record of disability under the ADA, the following factors are considered: ((i) [t]he nature and severity of the impairment; (ii) [t]he duration or expected duration of the impairment; and (iii) [t]he permanent or long term impact( of the impairment.(  TA \s "242 F.3d 967" \c 2McKenzie v. Dovala, 242 F.3d 967, 972-973 (10th Cir. 2001), quoting TA \s "29 CFR § 1630.2(j)(2)" \c 7 \l "29 C.F.R.  1630.2(j)(2)"29 C.F.R. ( 1630.2(j)(2).  Texas courts generally follow the EEOC guidance defining a disability under the ADA.
 

The disability determination in TCHRA case normally presents a question of fact.  TA \s "858 S.W.2d 359" \c 3 \l "Caballero v. Central Power and Light Co., 858 S.W.2d 359, 361 n.5 (Tex. 1993)"Caballero v. Central Power and Light Co., 858 S.W.2d 359, 361 n.5 (Tex. 1993), interpreting TA \s "480 U.S. 273" \c 0School Bd. of Nassau County v. Arline, 480 U.S. 273 (1987).  The substantial limitation analysis requires an individualized assessment, TA \s "527 U.S. 471" \c 0Sutton, supra, 527 U.S. at 483; TA \s "91 F.3d 959" \c 2 \l "Homeyer v. Stanley Tulchin Associates, Inc., 91 F.3d 959, 962-963 (7th Cir. 1996)"Homeyer v. Stanley Tulchin Associates, Inc., 91 F.3d 959, 962-963 (7th Cir. 1996), and disability must be assessed on a case‑by‑case basis.  TA \s "527 U.S. 555" \c 0Albertson(s, Inc. v. Kirkingburg, 527 U.S. 555, 566 (1999); TA \s "527 U.S. 471" \c 0Sutton, supra, 527 U.S. at 483.  Moreover, the burden of showing that limitations are in fact substantial is not intended to be onerous.  TA \s "226 F.3d 69" \c 2 \l "Bartlett v. New York State Bd. of Law Examiners, 226 F.3d 69, 80 (2nd Cir. 2000)"Bartlett v. New York State Bd. of Law Examiners, 226 F.3d 69, 80 (2nd Cir. 2000).  Therefore, the question of whether an impairment is substantially limiting is ordinarily inappropriate for summary judgment even under federal summary judgment standards.  TA \s "9 F.Supp.2d 974" \c 0Gabriel v. City of Chicago, 9 F. Supp. 2d 974, 982-983 (N.D. Ill. 1998).  See also TA \s "283 F.3d 11" \c 0Gillen v. Fallon Ambulance Service, Inc., 283 F.3d 11, 24 (1st Cir. 2002).

E. 
Defendant Has Failed To Conclusively Establish That Little Was Not Substantially Limited In One Or More Major Life Activities In the Past
To prevail on the (record of( prong, the Defendant must disprove any possibility that Ms. Little had a record of a substantially limiting impairment in the past.  Defendant has not done so in this case.  On the contrary, Ms. Little has offered sufficient evidence of a past impairment that was substantially limiting.  With regard to the nature and severity of the impairment, there are few conditions that a person can survive that are any more severe than losing your leg to a shotgun blast.  As to duration, Ms. Little had no prosthesis at all for a  year, and was completely unable to work during two separate year-long periods of rehabilitation.  The latter fact by itself is sufficient evidence of a past disability, because the inability to engage in a major life activity for one year is sufficient to establish a substantial limitation.

([A]n impairment does not necessarily have to be permanent to rise to the level of a disability.  Some conditions may be long-term, or potentially long-term, in that their duration is . . . expected to be at least several months.(  TA \s "146 F.3d 1265" \c 2 \l "Aldrich v. Boeing, 146 F.3d 1265, 1270 (10th Cir.1998)"Aldrich v. Boeing, 146 F.3d 1265, 1270 (10th Cir.1998) (emphasis added) (quoting the EEOC Compliance Manual ( 902.4(d)), cert. denied, 526 U.S. 1144 (1999).  See also TA \s "87 F.3d 26" \c 2 \l "Katz v. City Metal Co., Inc., 87 F.3d 26, 31 (1st Cir. 1996)"Katz v. City Metal Co., Inc., 87 F.3d 26, 31 (1st Cir. 1996) (same); TA \s "956 F.Supp. 1520" \c 2 \l "Mendez v. Gearan, 956 F. Supp. 1520, 1525 n.6 (N.D. Cal. 1997)"Mendez v. Gearan, 956 F. Supp. 1520, 1525 n.6 (N.D. Cal. 1997) (similar); EEOC Enforcement Guidance on the Americans with Disabilities Act and Psychiatric Disabilities, Question 7 (March 25, 1997), http://www.eeoc.gov/policy/ docs/psych.html ((An impairment is substantially limiting if it lasts for more than several months and significantly restricts the performance of one or more major life activities during that time.().  Clearly, Ms. Little had extremely severe manifestations lasting far longer than (several months.( 

EEOC guidance clarifies that similar, or lesser, impairments are sufficient evidence of a disability under federal law.  For example, ([a]n employee who was seriously injured while working for a former employer, and was unable to work for a year because of the injury, would have a (record of( a substantially limiting impairment.(  EEOC Technical Assistance Manual, ( 9.2, quoted in footnote 18 above.  The EEOC gives numerous other examples that support Ms. Little(s position, describing impairments of equal or lesser severity and duration as constituting disabilities.  These include (major depression for almost a year,(
 a temporary mood disorder that requires ten months of hospitalization followed by intensive outpatient therapy,
 (a broken leg [that takes] significantly longer than the normal healing period [of a few months] to heal,
 broken legs and knee joints that prevent walking for at least nine months,
 vocal chord impairment requiring a person to refrain from talking in excess of one hour per day for eighteen months,
 a mood disorder requiring a ten-month hospital stay followed by two months of daily outpatient treatment and four to six months of less intensive out-patient treatment,
 a neurological disorder of unknown origin preventing walking until after several months of rehabilitation,
 a broken leg requiring eleven months to heal (rather than the usual few months) and preventing walking without the use of crutches.

The case law, both under of the ADA and the Rehabilitation Act,
 also amply supports the conclusion that Ms. Little(s limitations were of sufficient severity and duration to be substantially limiting.
  Thus, Defendant has failed to conclusively negate the possibility that Ms. Little has a (record of( a past disability.  The evidence reflects that she has a history of substantial limitations in (at a minimum) walking, running, and working. 


IV.  LITTLE IS CURRENTLY (SUBSTANTIALLY LIMITED( IN WALKING
Ms. Little is also covered under the first prong of the TCHRA(s disability definition.  To prevail on this prong, the Defendant must conclusively prove that Ms. Little is not substantially limited in walking at the present time (or more accurately, at the time of the adverse actions that are the basis of her suit).  Defendant has not done so.  On the contrary, the summary judgment evidence described above supports the opposite conclusion.

A. 
Relevant Factors In Assessing (Substantial Limitation(
As shown above in Part III.D., a person is substantially limited in a major life activity if he or she is significantly restricted as to the condition, manner or duration of performing the activity as compared to the average person in the general population.  Although (substantial( means considerable or to a large degree, TA \s "527 U.S. 471" \c 2 \l "Sutton v. United Air Lines, Inc., 527 U.S. 471, 491 (1999)"Sutton, supra, 527 U.S. at 491, a limitation need not rise to the level of an (utter inability( in order to be substantially limiting.  TA \s "184 F.3d 296" \c 2Taylor v. Phoenixville School Dist., 184 F.3d 296, 307 (3rd Cir. 1999), citing TA \s "527 U.S. 555" \c 2 \l "Albertsons, Inc. v. Kirkingburg, 527 U.S. 555, 565 (1999)"Albertson(s, Inc. v. Kirkingburg, 527 U.S. 555, 565 (1999); TA \s "301 F.Supp.2d 1022" \c 2 \l "Ordahl v. Forward Technology Industries, Inc., 301 F. Supp. 2d 1022, 1029 (D. Minn. 2004)"Ordahl v. Forward Technology Industries, Inc., 301 F. Supp. 2d 1022, 1029 (D. Minn. 2004) ((The ADA does not require that a plaintiff demonstrate total inability to perform daily activities in order to be considered disabled.  Rather, the central inquiry is whether when compared to the activities of a non-impaired person, the plaintiff is substantially restricted in his ability to perform those same activities.().  

Relevant factors include the nature and severity of the impairment, the duration or expected duration of the impairment, and the actual or expected permanent or long‑term impact of the impairment.  See Part III.D. above.  Other considerations include the legal consequences to the individual.  TA \s "524 U.S. 624" \c 2 \l "Bragdon v. Abbott, 524 U.S. 624, 641 (1998)"Bragdon v. Abbott, 524 U.S. 624, 641 (1998) (noting the relevance, to the issue of whether HIV is substantially limiting, of laws restricting persons with HIV).  In this regard, many laws have discriminated against those with amputations.
  Still other laws reflect a legislative recognition that persons with artificial legs are substantially limited in mobility.  See, e.g., Texas Transportation Code ( 504.201(d)(1)(A) (regarding (disabled parking placards() and ( 681.001(5) (regarding specialty license plates for persons with disabilities). 

The focus is not on whether the individual participates in a major life activity despite an impairment, but, rather, on whether the individual faces significant obstacles when doing so.  TA \s "283 F.3d 11" \c 2 \l "Gillen v. Fallon Ambulance Service, Inc., 283 F.3d 11, 22 (1st Cir. 2002)"Gillen v. Fallon Ambulance Service, Inc., 283 F.3d 11, 22 (1st Cir. 2002) (plaintiff(s (optimistic self‑assessment of her capabilities . . . was more a testament to her determination than to her condition.().  When significant limitations result from the impairment, the definition is met even if the difficulties are not insurmountable.  TA \s "524 U.S. 624" \c 2Bragdon v. Abbott, supra, 524 U.S. at 641.

As shown above, a determination of disability under the TCHRA is normally a question of fact ill-suited to summary resolution.  See Part III.D. above.  That is particularly true in the instant case.  TA \s "858 S.W.2d 359" \c 3 \l "Caballero v. Central Power and Light Co., 858 S.W.2d 359, 361 n.5 (Tex. 1993)"
B. 
Defendant Has Not Conclusively Negated The Possibility That Little Is Substantially Limited In Walking  

Ms. Little is substantially limited in walking if she is significantly restricted as to the condition or manner of her walking as compared to the way the average person in the general population walks.  Defendant has not negated this possibility, and the evidence is to the contrary.

(Manner( is defined as (natural or normal behavior,( or (the mode or method in which something is done or happens.(  Webster(s Third New International Dictionary - Unabridged (Merriam-Webster 1986).  Ms. Little(s impairment severely affects her gait, which is (the manner of walking, running, or moving on foot.(  TA \s "283 F.3d 11" \c 2Id.  Ms. Little(s manner of walking, her gait, is significantly restricted compared with the average person(s manner of walking.  She (walks( by balancing on a prosthetic device; the average person does not.  She cannot bend her artificial leg when she walks; the average person can.  She swings her leg to the side; the average person moves her leg from front to back.  She walks with a severe limp; the average person does not. She cannot walk quickly; the average person can.

In fact, the above reflects a more serious and limiting impairment than those in other cases that have been found sufficient to support a disability finding.  In TA \s "532 U.S. 661" \c 2 \l "PGA Tour, Inc. v. Martin, 532 U.S. 661 (2001)"PGA Tour, Inc. v. Martin, 532 U.S. 661 (2001), for example, the Supreme Court gave some guidance on the kind of evidence needed to prove a substantial limitation in walking under the ADA.
  The Court observed that Casey Martin, who had a degenerative circulatory disorder that caused pain and atrophy in one leg, was (an individual with a disability as defined in the Americans with Disabilities Act of 1990,( TA \s "532 U.S. 661" \c 2id. at 668, describing the fact that although he could still walk more than a mile during a round of golf, TA \s "532 U.S. 661" \c 2id. at 673, he could no longer walk an entire 18-hole course.  TA \s "532 U.S. 661" \c 2Id. at 668.  Moreover, walking not only caused him pain, fatigue, and anxiety, but also created a risk of amputation.  TA \s "532 U.S. 661" \c 2Id. at 668.  Therefore, the fact that an impairment is serious enough to cause a permanent limp may well support a finding of disability.  

The facts in the instant case are analogous to those in TA \s "194 F.3d 946" \c 2 \l "Belk v. Southwestern Bell Telephone Co., 194 F.3d 946 (8th Cir. 1999)"Belk v. Southwestern Bell Telephone Co., 194 F.3d 946 (8th Cir. 1999), in which the plaintiff wore a leg brace as a result of childhood polio.  The court stated:

SWB argues under Sutton that Belk is not (disabled( for purposes of the [ADA] because he can walk and engage in many physical activities with the use of his leg brace. SWB points out that Belk himself admitted at trial that he coaches Little League, hunts, fishes, and has built a garage and an addition to his home. We reject SWB(s argument.  The Sutton Court stated that the mere use of a corrective device alone is not enough to relieve an individual of a disability; rather, (one has a disability under subsection A if, notwithstanding the use of a corrective device, that individual is substantially limited in a major life activity.(  In this case, it can hardly be disputed that Belk is disabled in the major life activity of walking.  The full range of motion in his leg is limited by the brace, and his gait is hampered by a pronounced limp.  These considerations abide by the language in Sutton which directs courts to contemplate the negative side effects of mitigating measures, as well as the positive, in determining disability.  Unlike the petitioners in Sutton, Belk(s brace does not allow him to function the same as someone who never had polio.  Therefore, he is clearly (disabled( as defined by the ADA.

TA \s "194 F.3d 946" \c 2Id. at 950 (citations omitted).  Similarly, in TA \s "940 F.Supp. 873" \c 2 \l "Johnson v. Maryland, 940 F. Supp. 873 (D. Md. 1996), aff'd per curiam, 1997 WL 240823 (4th Cir. 1997) (unpublished)"Johnson v. Maryland, 940 F. Supp. 873 (D. Md. 1996), aff'd per curiam, 1997 WL 240823 (4th Cir. 1997) (unpublished), the court found that an ADA plaintiff who walked with a limp as a result of an hereditary disease had demonstrated a genuine issue of material fact that he was substantially limited in the major life activity of walking.  The court stated:

Johnson indicates that Charcot-Marie-Tooth disease causes him to walk with a limp, and walking is considered a major life activity under the TA \s "29 CFR § 1613.702(c)" \c 7 \l "ADA. 29 C.F.R.  1613.702(c)"ADA. 29 C.F.R. ( 1613.702(c). Drawing all justifiable inferences in Johnson's favor, the Court finds that Johnson's walking with a limp constitutes a substantial limitation of a major life activity and thus a disability under the ADA for purposes of the Motion for Summary Judgment.

TA \s "29 CFR § 1613.702(c)" \c 7Id. at 877 (emphasis added).  The EEOC(s Technical Assistance Manual is also relevant:

For example: Suppose a construction worker falls from a ladder and breaks a leg and the leg . . . took significantly longer to heal than the usual healing period for this type of injury . . . [I]f the injury caused a permanent limp, the worker might be considered disabled under the ADA if the limp substantially limited his walking, as compared to the average person in the general population.  

A Technical Assistance Manual on the Employment Provisions (Title I) of the Americans with Disabilities Act, ( 9.2 (EEOC January 1992), http://www.jan.wvu.edu/links/

ADAtam1.html.  Other cases also support Ms. Little(s position.
 

All of the above authorities suggest that Ms. Little should survive summary judgment even under the federal summary judgment standards, and even though none of them deal with an impairment as severe as a missing or amputated limb.  Cases that discuss amputations likewise support a finding that Ms. Little has a disability.  See, for example, Lowe v. Alabama Power Co., 244 F.3d 1305, 1307 (11th Cir. 2001) ((Lowe is a double amputee below the knee and is disabled within the meaning of the statute.(); TA \s "33 F.Supp.2d 1306" \c 2 \l "Pearson v. City of Manhattan, 33 F. Supp. 2d 1306 (D. Kan. 1999)"Pearson v. City of Manhattan, 33 F. Supp. 2d 1306, 1312 (D. Kan. 1999) (sufficient evidence to survive summary judgment, based on evidence that plaintiff, whose lower legs were amputated, was forced to use prostheses, could not run at all, could not bend his ankles, and could not walk long distances or stand for a considerable amount of time, and could not walk on rough or hilly terrain). 

Texas laws recognize the severity of having a limb amputated.  In the context of obtaining a (Disabled Parking Placard,( for example, Texas law states that using an artificial leg is a ([m]obility problem that substantially impairs a person(s ability to ambulate,( and is thus legally equivalent to the inability to walk more than 200 feet without stopping to rest.  TA \s "PUBLICATION CODE § 681.001(5)" \c 1 \l "Texas Transportation Code  681.001(5)"Texas Transportation Code ( 681.001(5).  Similarly, the written statement that a person has a mobility problem, normally required in order to qualify for a specialty license plate available to (persons with disabilities,( is not necessary if the person has had a limb amputated.  Texas Transportation Code ( 504.201(d)(1)(A).

C. 
Defendant(s Cases Are Inapposite
Defendant cannot conclusively negate the possibility that Ms. Little is substantially limited in walking because the evidence reflects that she has an equivalent, or more serious, condition to those found to be disabling in the above examples.  Note that although such examples are useful in showing that a disability finding is possible (and thus not conclusively negated), Defendant cannot similarly rely on the outcome in the other cases it cites, for a number of reasons.  First, all of the cases Defendant cites as examples were decided under federal summary judgment standards,
 which differ substantially from those relevant to this case.  Second, even under the federal standard, it is improper for courts to reject a disability claim simply by relying on other summary judgment cases involving similar impairments; instead, courts must analyze each case on its own facts.  TA \s "207 F.3d 276" \c 2 \l "McInnis v. Alamo Community College Dist., 207 F.3d 276, 280-281 (5th Cir. 2000)"McInnis v. Alamo Community College Dist., 207 F.3d 276, 280-281 (5th Cir. 2000); TA \s "172 F.3d 1" \c 2 \l "Quint v. A.E. Staley Mfg. Co., 172 F.3d 1, 13 (1st Cir. 1999)"Quint v. A.E. Staley Mfg. Co., 172 F.3d 1, 13 (1st Cir. 1999) (court found unpersuasive other decisions rejecting disability claims by persons with the same diagnosis, because of the individualized analysis required); TA \s "81 F.Supp.2d 518" \c 2 \l "Durrant v. Chemical/Chase Bank/Manhattan, N.A., 81 F. Supp. 2d 518, 520 (S.D. N.Y. 2000)"Durrant v. Chemical/Chase Bank/Manhattan, N.A., 81 F. Supp. 2d 518, 520 (S.D. N.Y. 2000) (similar); TA \s "65 F.Supp.2d 1032" \c 2 \l "Finical v. Collections Unlimited, Inc., 65 F. Supp. 2d 1032, 1040 (D. Ariz. 1999)"Finical v. Collections Unlimited, Inc., 65 F. Supp. 2d 1032, 1040 (D. Ariz. 1999) (similar).  

Beyond this, there are other problems with the cases that Defendant cites, one of which deserves mention.  Defendant cites TA \s "1995 WL 368473" \c 2 \l "Stone v. Entergy Services, Inc., 1995 WL 368473, at *4 (E.D. La. June 20, 1995)"Stone v. Entergy Services, Inc., 1995 WL 368473, at *4 (E.D. La. June 20, 1995)
 for its statement suggesting that a person cannot show a disability if he or she is able to work.  Defendant(s merits brief at 7-8.  This suggestion, which Defendant expressly deems significant, is clearly wrong for two reasons.  First, as a legal matter, there is no need to look at the impact on working at all when analyzing whether another major life activity is substantially limited.  TA \s "29 CFR Part 1630" \c 7 \l "29 C.F.R. Part 1630"29 C.F.R. Part 1630 App., ( 1630.2(j);
 TA \s "115 F.3d 624" \c 2 \l "Doane v. City of Omaha, 115 F.3d 624, 628 (8th Cir. 1997)"Doane v. City of Omaha, 115 F.3d 624, 628 (8th Cir. 1997) (difficulty in proving substantial limitation on working inapposite, since limitation clear on major life activity of seeing), cert. denied, 522 U.S. 1048 (1998); TA \s "971 F.Supp. 164" \c 2 \l "Geuss v. Pfizer, Inc., 971 F. Supp. 164, 170-171 (E.D. Pa. 1996)"Geuss v. Pfizer, Inc., 971 F. Supp. 164, 170-171 (E.D. Pa. 1996) (plaintiff did not argue that asthma limited working, but that it substantially limited breathing).  Although Ms. Little was substantially limited in working in the past, as shown in Parts II and III above, she does not appear to claim that she is currently substantially limited in the major life activity of working,
 nor does she need to do so to be protected.
  Second, as a policy matter, requiring a showing that an individual(s impairment affects the ability to work would also exclude from the TCHRA(s protection those persons with disabilities who are most able to benefit from its protections.  As the court recognized in analogous circumstances in  TA \s "65 F.Supp.2d 1032" \c 2Finical v. Collections Unlimited, Inc., 65 F. Supp. 2d 1032, 1039 (D. Ariz. 1999):

[t]o conclude otherwise would eviscerate the ADA by excluding from coverage all individuals who, though possessing an impairment substantially limiting a major life activity, remain highly-functional overall.  Such an interpretation would render the ADA inapplicable to those individuals most likely to have the capacity to perform various jobs capably if provided with reasonable accommodation.

The Court of Appeals below relied on TA \s "165 F.3d 1021" \c 2 \l "Talk v. Delta Airlines, Inc., 165 F.3d 1021, 1025 (5th Cir. 1999)"Talk v. Delta Airlines, Inc., 165 F.3d 1021, 1025 (5th Cir. 1999) for the proposition that a person (who walked with a slight limp did not have a disability.(  TA \s "2003 WL 1563739" \c 2 \l "Little, supra, 2003 WL 1563739"Little, supra, 2003 WL 1563739, at *3.  That may be true in a particular case, but those are simply not the facts in this case, as shown above.  In Talk (decided under the quite different federal summary judgment standard), the plaintiff had both her legs, though one was shorter than the other.  She had only a (slight limp,( however, and she admitted that her built-up shoe allowed her to maintain (full mobility.(  Again, those are not the facts in this case.  In an effort to force the facts in the instant case into line with the holding in Talk, the lower court was forced to describe Ms. Little(s limp as (slight.(  But this word does not appear in any evidence Defendant submitted.  The above description simply reflects that the lower court was indulging inferences in the movant(s favor, rather than in Ms. Little(s favor, as this Court requires.

The question is whether the Defendant has disproved disability as a matter or law.  Stated another way, given the summary judgment facts and inferences described above, might a reasonable person believe that Ms. Little has a disability?  The answer is yes.  Ms. Little was shot in the leg by a shotgun.  Her leg was cut off.  She was unable to work for two years thereafter.  She had extensive therapy.  She uses an artificial leg.  Could someone with an injury as severe as Ms. Little(s possibly have a disability?  Yes.  The court expressly stated as much in TA \s "65 F.Supp.2d 1032" \c 2Finical v. Collections Unlimited, Inc., 65 F. Supp. 2d 1032 (D. Ariz. 1999), giving as an example an individual who had lost a limb, yet continued to engage in outdoor activities, participate in sports, and perform highly-skilled work with the aid of a wheelchair or prosthetic device.  The court stated that despite this individual(s ability to function in other areas, he would still have a disability for purposes of the ADA because he would be substantially limited in the major life activity of walking or running.  TA \s "65 F.Supp.2d 1032" \c 2Id. at 1039.  To give another example, Ms. Little herself actually qualified for Social Security disability benefits.
  Evidence of a social security disability, although not dispositive, is at least some evidence of an ADA disability.  Lawson v. CSX Transp., Inc., 245 F.3d 916, 927 (7th Cir. 2001); Gonzales v. Columbia Hosp., 2002 WL 31245379, at *3 (N.D. Tex. Oct. 1, 2002).

Through sheer force of will, learned accommodations, and careful planning, Ms. Little is able to perform a wide variety of activities despite her physical impairment.  This does not mean that those activities are not substantially more difficult for her than they would be for an unimpaired individual.  TA \s "301 F.Supp.2d 1022" \c 2Ordahl v. Forward Technology Industries, Inc., 301 F. Supp. 2d 1022, 1029 (D. Minn. 2004).  More to the point, Defendant has certainly not negated that possibility.

D. 
Defendant Has Not Conclusively Established That Little(s Prosthetic Device Is A Mitigating Measure
Defendant has not shown as a matter of law that Ms. Little(s prosthetic device is truly a (mitigating measure.(  The United States Supreme Court has never decided that a person who uses a prosthesis has no disability.  Sutton itself did not involve prostheses as mitigating measures, nor did either of its companion cases.  The word is only mentioned twice in Sutton ( first in a quote from Department of Justice guidance stating that prosthetic devices should not be considered in assessing disability, and second in responding to the criticism by the dissent.  The dissent feared that including prosthetic devices in the majority(s (mitigating measures( analysis would lead to the unjust conclusion that people who are missing a limb would not be covered by the ADA.  In response, Justice O(Connor, writing for the majority, stated:

The use of a corrective device does not, by itself, relieve one(s disability.  Rather, one has a disability under subsection A if, notwithstanding the use of a corrective device, that individual is substantially limited in a major life activity.  For example, individuals who use prosthetic limbs or wheelchairs may be mobile and capable of functioning in society but still be disabled because of a substantial limitation on their ability to walk or run.  

TA \s "527 U.S. 471" \c 2527 U.S. 471, 487 (1999) (emphasis added).  The above-quoted language in Sutton was intended by the Court to be an important limitation on what would otherwise be a harsh and illogical result.
 

According to the majority, then, a missing leg is not truly (mitigated( by a prosthetic device, even though the person(s mobility is improved.
   This distinction is also consistent with the (critical( piece of the Sutton analysis.
  The court in Sutton held that correctable vision loss was not a disability because the number of Americans affected by that condition would far surpass the number of persons with disabilities recited in the ADA.
  But the number of people with amputations, probably well under one million,
 fits comfortably in the ADA(s finding of 43 million people with disabilities. 

Walking means moving about on foot, or perhaps more precisely, going on foot without lifting one foot clear of the ground before the other foot touches the ground.  Webster(s Third New International Dictionary - Unabridged (Merriam-Webster 1986).  Obviously, Ms. Little cannot accomplish that, whether or not she uses a prosthesis, because she has no foot to (walk( on.  No doubt her prosthesis improves her mobility, and allows her to get about under her own power by mimicking the walking motion.  But she is still missing a leg.  

An example involving a person with a serious hearing impairment helps to make the point.  An effective hearing aid is a true (mitigating measure( because it actually improves hearing.  But a person who is able to communicate by lip-reading is still deaf, and still unable to hear, even though such a person(s actions may be viewed as mimicking listening to speech.  Lip-reading, then, is an effective coping skill, but it is not a mitigating measure. TA \s "65 F.Supp.2d 1032" \c 2 TA \s "65 F.Supp.2d 1032" \c 2Finical v. Collections Unlimited, Inc., 65 F. Supp. 2d 1032, 1041-1042 (D. Ariz. 1999).  Sutton itself recognizes this distinction, as quoted above, and numerous other courts do as well.

This case might be different if the plaintiff had the use of both legs to walk, and simply used a cane to assist her in doing so, because the cane in that case would be a true mitigating measure.  That is not the situation in the instant case.


V.  LITTLE HAS A SUBSTANTIAL LIMITATION IN RUNNING
Even if the (mitigating measures( analysis of Sutton is completely adopted by this Court, by the express terms of that decision, Ms. Little must prevail, because she is substantially limited in running.
  As quoted above in Part IV.D., the Sutton majority expressly rejected the dissent(s fear that the case would be read as excluding those with prosthetic limbs from coverage, stating (individuals who use prosthetic limbs . . . may be mobile and capable of functioning in society but still be disabled because of a substantial limitation on their ability to walk or run.(  TA \s "527 U.S. 471" \c 2527 U.S. at 487 (emphasis added).  Also as noted above in Part IV.D., this language was intended to prevent an otherwise harsh and illogical result.  

Under the Sutton analysis, then, running is a major life activity, and the inability to run qualifies one for protection under the ADA.  Other federal courts have expressly recognized running as a major life activity.  See, e.g., TA \s "226 F.3d 69" \c 2Bartlett v. New York State Bd. of Law Examiners, 226 F.3d 69, 81 (2nd Cir. 2000); TA \s "173 F.3d 864" \c 2 \l "Prince v. Claussen, 173 F.3d 864, 1999 WL 152282, at *5 (10th Cir. Mar. 22, 1999)"Prince v. Claussen, 173 F.3d 864, 1999 WL 152282, at *5 (10th Cir. Mar. 22, 1999) (unreported) ((Prince maintains his impairments have implicated his ability to walk, stand, run, lift, throw, squat, and work.  Each constitutes a major life activity under the ADA.(); TA \s "2001 WL 930792" \c 2Bartlett v. New York State Bd. of Law Examiners, 2001 WL 930792, at *31 (S.D. N.Y. Aug. 15, 2001) ((For example, individuals who use prosthetic limbs or wheelchairs may be mobile and capable of functioning in society but still be disabled because of a substantial limitation on their ability to walk or run.(); TA \s "2001 WL 121769" \c 2Carbaugh v. Pangborn Corp., 2001 WL 121769, at *4 (D. Md. Feb. 12, 2001) ((Although employees who use prosthetic limbs, wheelchairs, or scooters may be substantially or completely limited in their ability to walk or run, they may also be highly mobile and capable of functioning in society. The ADA covers these employees.(); TA \s "2000 WL 1566516" \c 2 \l "Riebe v. E-Z Serve Convenience Stores, Inc., 2000 WL 1566516, at *3 (S.D. Ala. Sep. 29, 2000)"Riebe v. E-Z Serve Convenience Stores, Inc., 2000 WL 1566516, at *3 (S.D. Ala. Sep. 29, 2000); TA \s "65 F.Supp.2d 1032" \c 2Finical v. Collections Unlimited, Inc., 65 F. Supp. 2d 1032, 1039 (D. Ariz. 1999) (stating that the loss of a limb generally will continue to substantially limit the major life activities of walking and running).
  

The only Texas court to expressly consider this issue held that running is a major life activity.  TA \s "7 S.W.3d 851" \c 3Morrison v. Pinkerton Inc., 7 S.W.3d 851, 856 (Tex. App. - Houston [1st Dist.] 1999, no pet.) ((As Morrison correctly argues, running and walking are major life activities.().

The EEOC guidance on point is consistent.  It states that a (([m]ajor life activities( are those basic activities that the average person in the general population can perform with little or no difficulty.(  TA \s "29 CFR Part 1630" \c 729 C.F.R. Part 1630 App., (1630.2(i).
  Running is such an activity.  Moreover, the frequency with which it may be undertaken is immaterial.  There is no requirement that a major life activity be a daily activity,
 or that it be one that is undertaken by everyone.

The evidence is both clear and uncontested in this case that Ms. Little cannot run at all.  Little(s Affid., CR 257.  Thus, she has a disability as a matter of law because running is a major life activity. She is therefore substantially limited in a major life activity.


VI.  UNDER TEXAS LAW, DISABILITY SHOULD BE ASSESSED 


WITHOUT REGARD TO (MITIGATING MEASURES(
As shown above, summary judgment is improper in this case on this record, even if disability is assessed in light of mitigating measures.  But Texas law requires that disability be assessed without regard to mitigating measures.  The contrary interpretation of the ADA in Sutton does not control, because it is based on statutory language in the ADA that is not present in the TCHRA, and because its adoption would be contrary to legislative intent.

A. 
Statutory Differences Make The Sutton Analysis Inapplicable To The TCHRA
There is a key distinction between the statutory language in the federal and state laws that warrants this Court(s divergence from Sutton.  According to the majority(s opinion in Sutton, the critical factor in its determination was the fact that the ADA stated that 43 million Americans have disabilities.  TA \s "527 U.S. 471" \c 2Sutton, supra, 527 U.S. at 484, citing TA \s "42 USCA § 12101(a)(1)" \c 1 \l "42 U.S.C.  12101(a)(1)"42 U.S.C. ( 12101(a)(1).
  There is no similar language in the TCHRA, nor any numerical limit at all.  At least one state supreme court has rejected the Sutton analysis based in part on this same distinction.  TA \s "748 N.E.2d 956" \c 3 \l "Dahill v. Police Department of Boston, 748 N.E.2d 956, 963 (Mass. 2001)"Dahill v. Police Department of Boston, 748 N.E.2d 956, 963 (Mass. 2001).

B. 
Texas Legislative Intent
The primary objective in construing any statute is to determine and give effect to the Legislature(s intent.  TA \s "135 S.W.3d 681" \c 3 \l "Warner v. Glass, 135 S.W.3d 681, 683 (Tex. 2004) (Per Curiam)"Warner v. Glass, 135 S.W.3d 681, 683 (Tex. 2004) (per curiam).  This Court begins with the plain and common meaning of the statute(s words, and if the language is unambiguous, the statute is interpreted according to its plain meaning.  TA \s "135 S.W.3d 681" \c 3Id.  To ascertain the Legislature(s intent, however, the Court may consider other matters, such as the objective of the law, legislative history, and consequences of a particular construction.  TA \s "135 S.W.3d 681" \c 3Id. at 864, citing TA \s "PUBLICATION CODE § 311.023" \c 1 \l "Tex. Gov. Code  311.023"Tex. Gov. Code ( 311.023.

The TCHRA does not define (substantially limits,( and therefore does not by its plain text answer the question whether to assess disability with or without taking into account mitigating measures.
  Certainly reasonable minds could believe that the statutory definition does not require such consideration, as eight of the nine federal circuit courts to consider the question in the ADA context determined,
 and as three separate federal agencies agreed.
  See also TA \s "748 N.E.2d 956" \c 3Dahill, supra, 748 N.E.2d at 960 (finding the language used in that state(s disability definition, which was identical to that in the TCHRA, (is not dispositive().  This Court may therefore consider the objects sought to be attained by the TCHRA, the circumstances under which it was enacted, the legislative history, the former statutory provisions and laws on the same or similar subjects, the consequences of a particular construction, and the administrative construction of the statute.  TA \s "PUBLICATION CODE § 311.023" \c 1Tex. Gov. Code ( 311.023.  All of these considerations support Ms. Little(s position in the instant case. 

1.
The TCHRA is a Remedial Statute That Should Be Broadly Construed
The Legislature passed the TCHRA to secure for persons with disabilities the freedom from discrimination in certain employment transactions, in order to protect their personal dignity; make available to the state the full productive capacities of persons in this state; and to promote the interests, rights, and privileges of persons in this state.  TA \s "TX LABOR § 21.001(4)" \c 6 \l "Tex. Labor Code  21.001(4)"Tex. Labor Code ( 21.001(4), (5), and (8).  Another underlying purpose is that employers not discriminate against persons with disabilities for reasons other than their ability to perform a job.  TA \s "863 F.Supp. 355" \c 2 \l "McIntyre v. Kroger Co., 863 F. Supp. 355, 358 (N.D. Tex.1994)"McIntyre v. Kroger Co., 863 F. Supp. 355, 358 (N.D. Tex.1994).
 

This Court has in the past liberally construed the TCHRA.  See TA \s "994 S.W.2d 142" \c 0NME Hospitals, Inc. v. Rennels, 994 S.W.2d 142, 146 (Tex. 1999).  (If a statute is curative or remedial in its nature the rule is generally applied that it be given the most comprehensive and liberal construction possible.(  TA \s "518 S.W.2d 540" \c 3 \l "Burch v. City of San Antonio, 518 S.W.2d 540, 544 (Tex. 1975)"Burch v. City of San Antonio, 518 S.W.2d 540, 544 (Tex. 1975).   

Statutes of rehabilitation should be construed in a liberal and humanitarian mode; thus, effectuating successfully the legislative objectives and intentions. Such construction of the rehabilitative statutes promote the public interest, the public welfare, the public health, public state policy, and the police powers. Such salutary constructions properly disregard technical and meaningless distinctions but give the enactments the most comprehensive application of which the enactments are susceptible absent any violence to the language therein.

TA \s "877 S.W.2d 550" \c 3 \l "Deep East Texas Regional Mental Health & Mental Retardation Services v. Kinnear, 877 S.W.2d 550, 563 (Tex.App.Beaumont 1994, no writ)"Deep East Texas Regional Mental Health & Mental Retardation Services v. Kinnear, 877 S.W.2d 550, 563 (Tex.App.(Beaumont 1994, no writ) (interpreting Texas fair housing laws).  A broad construction of the TCHRA supports Ms. Little(s position, and mandates a different analysis than that in Sutton.

2. 
Sutton Is Contrary To The State Of The Law At The Time The TCHRA Disability Definition Was Adopted

The interpretation of the ADA in Sutton is contrary to the way that the term (disability( was understood when the Legislature adopted the current definition.  This Court presumes that when the Legislature uses words that have previously been used, it intends the words to carry the meaning previously given them.  See MTA \s "166 S.W.2d 125" \c 3cBride v. Clayton, 166 S.W.2d 125, 128 (Tex. Comm(n App. 1942, opinion adopted); TA \s "53 S.W.2d 774" \c 3Smith v. Texas Co., 53 S.W.2d 774 (Tex. Comm(n App.1932, holding approved).  Moreover, statutes are presumed to be enacted by the Legislature with full knowledge of, and with reference to, the existing conditions of the law. TA \s "166 S.W.2d 125" \c 3McBride v. Clayton, supra. 

In 1989, at the suggestion of the Texas Sunset Advisory Commission, the TCHRA was amended to track the definition of disability used by the federal Rehabilitation Act of 1973.
  In 1993, the definition was amended to its present form,
 conforming state law even more closely to the definition used in both the Rehabilitation Act and the newer ADA.
  

(a) 
Relevant Interpretive Guidance
The policies embodied in the ADA were apparent to the Texas Legislature from the ADA(s legislative history.  Both the Senate and House Committee Reports on the ADA state in plain and direct terms that ([w]hether a person has a disability should be assessed without regard to the availability of mitigating measures, such as reasonable accommodations or auxiliary aids.(  TA \s "S. REP. No. 116" \c 1 \l "S. Rep. No. 116"S. Rep. No. 116, 101st Cong., 1st Sess. 23 (1989) (Senate Rep.); TA \s "H.R. REP. No. 485" \c 1 \l "H.R. Rep. No. 485"H.R. Rep. No. 485, 101st Cong., 2d Sess., pt. 2, at 52 (1990) (House Labor Rep.); see also TA \s "H.R. REP. No. 485" \c 1id., pt. 3, at 28 (1990) (House Judiciary Rep.) ((The impairment should be assessed without considering whether mitigating measures, such as auxiliary aids or reasonable accommodations, would result in a less‑than‑substantial limitation.().  The House Reports on the ADA reinforced the point by reciting specific examples of individuals who are disabled notwithstanding their use of mitigating measures that control their impairment: 

[A] person who is hard of hearing is substantially limited in the major life activity of hearing, even though the loss may be corrected through the use of a hearing aid. Likewise, persons with impairments, such as epilepsy or diabetes, which substantially limit a major life activity are covered under the first prong of the definition of disability, even if the effects of the impairment are controlled by medication.

House Labor Rep. at 52; accord House Judiciary Rep. at 28‑29.
  

This interpretation is also consistent with the interpretations of all three agencies charged with enforcing the ADA and issuing interpretive regulations.  The EEOC expressly interpreted its regulation to mean that mitigating measures are not to be considered in making the (substantial limitation( determination.
  The Department of Justice, charged with promulgating regulations under Titles II and III of the ADA, reached the same conclusion.
  Finally, the Department of Transportation, which also has authority to issue regulations under the ADA, adopted the Department of Justice(s definition of (disability.(
  

Certainly at the time of the 1993 amendment, the ADA legislative history and agency interpretations expressly stated that mitigating measures were not considered in assessing disability.  Moreover, prior to the above amendments, it appears that no court had determined that mitigating measures had to be taken into account.  In fact, there was a substantial body of case law suggesting the opposite. 

(b) 
Relevant Federal Case Law 
At that times there were at least two cases on point (and none to the contrary).  In TA \s "550 F.Supp. 1310" \c 2 \l "Ward v. Massachusetts Bay Transp. Authority, 550 F. Supp.1310 (D. Mass. 1982)"Ward v. Massachusetts Bay Transp. Authority, 550 F. Supp.1310 (D. Mass. 1982) stated that ([s]ince Ward has an artificial right leg he is a handicapped person as defined under the TA \s "554 F.Supp. 102" \c 0Rehabilitation Act of 1973.(
  In Longoria v. Harris, 554 F. Supp. 102, 103‑104 (S.D. Tex. 1982), the court found that a person whose right leg was amputated below the knee was (excluded from employment . . . solely because of his handicap,( even though he (was in no way restricted in mobility by his artificial leg.(
There are numerous other analogous cases.  For example, by 1983 every court that had addressed the issue had found that an individual with epilepsy, no matter how controlled, fit the definition of handicapped under the Rehabilitation Act.  See, e.g., TA \s "767 F.2d 1416" \c 2 \l "Mantolete v. Bolger, 767 F.2d 1416 (9th Cir. 1985)"Reynolds v. Brock, 815 F.2d 571, 574 (9th Cir. 1987) ((Reynolds(s epilepsy substantially limits her ability to work. Even though medication controls her seizures, federal and state regulations and policies restrict the types of jobs available to her.(); Mantolete v. Bolger, 767 F.2d 1416 (9th Cir. 1985); TA \s "32 Fair Empl.Prac.Cas. (BNA) 986" \c 2 \l "Smith v. Administrator of Veterans Affairs, 32 F.E.P. Cases 986, 989 (C.D. Cal. 1983)"Smith v. Administrator of Veterans Affairs, 1983 WL 635, at *3 (C.D. Cal. Aug. 2, 1983); TA \s "535 F.Supp. 1324" \c 2 \l "Davis v. Ohio Barge and Line, Inc., 535 F. Supp. 1324, 1325 (W.D. Pa. 1982)"Davis v. Ohio Barge and Line, Inc., 535 F. Supp. 1324, 1325 (W.D. Pa. 1982), vacated on other grounds, 697 F.2d 549 (3rd Cir. 1983); TA \s "531 F.Supp. 300" \c 2 \l "Akers v. Bolton, 531 F. Supp 300, 315 (D. Kan. 1981)"Akers v. Bolton, 531 F. Supp 300, 315 (D. Kan. 1981); TA \s "508 F.Supp. 1021" \c 2 \l "Cain v. Archdiocese of Kansas City, 508 F. Supp. 1021, 1023 (D.K an. 1981)"Cain v. Archdiocese of Kansas City, 508 F. Supp. 1021, 1023 (D. Kan. 1981); TA \s "428 F.Supp. 809" \c 2 \l "Drennon v. Philadelphia General Hospital, 428 F. Supp. 809, 815 (E.D.Pa. 1977)"Drennon v. Philadelphia General Hospital, 428 F. Supp. 809, 815 (E.D.Pa. 1977) ((That persons with epilepsy are considered handicapped is too self-evident to be contested.().
 

Similarly, prior to the TCHRA(s (modern( disability definition, many other serious medical conditions which had been mitigated by treatment or medication had been expressly held, or assumed, to constitute handicaps under the Rehabilitation Act.  See, e.g., TA \s "752 F.2d 1271" \c 2 \l "Gardner v. Morris, 752 F.2d 1271 (8th Cir. 1985)"Gardner v. Morris, 752 F.2d 1271 (8th Cir. 1985) (individual with manic depressive illness, successfully treated with lithium, was handicapped under the Rehabilitation Act); TA \s "716 F.2d 227" \c 0Strathie v. Department of Transp., 716 F.2d 227, 230 (3d Cir. 1983) ((undisputed( that applicant whose hearing aid corrected for hearing impairment (is a handicapped person(); TA \s "694 F.2d 619" \c 2 \l "Bentivegna v. United States Department of Labor, 694 F.2d 619"Bentivegna v. United States Department of Labor, 694 F.2d 619 (9th Cir. l982) (diabetes, even if under substantial control, is clearly a handicap under the Rehabilitation Act); TA \s "666 F.2d 761" \c 2 \l "Doe v. New York University, 666 F.2d 761"Doe v. New York University, 666 F.2d 761 (2nd Cir. l981) (medical student applicant with history of suicidal psychiatric disorder, which she claimed had been resolved through rigorous therapy, was handicapped under the Rehabilitation Act); TA \s "599 F.Supp. 731" \c 2 \l "Bento v. I.T.O. Corp. of R.I., 599 F. Supp. 731 (D. R.I. 1984)"Bento v. I.T.O. Corp. of R.I., 599 F. Supp. 731 (D. R.I. 1984) (heart disease mitigated by surgery); TA \s "451 F.Supp. 791" \c 2 \l "Davis v. Bucher, 451 F. Supp. 791, 796 (E.D. Pa. 1978)"Davis v. Bucher, 451 F. Supp. 791, 796 (E.D. Pa. 1978) (Rehabilitation Act protects those with past drug addiction mitigated by medication).  Although no court squarely addressed the mitigating measures issue under the Rehabilitation Act, courts routinely treated persons who had mitigated the effects of their impairment as protected by the statute.

(c)
Relevant Texas Authorities 

State court decisions at the time were if anything even more clear.  For example, in TA \s "824 S.W.2d 735" \c 3 \l "City of Austin v. Gifford, 824 S.W.2d 735 (Tex.App.-Austin 1992, no writ)"City of Austin v. Gifford, 824 S.W.2d 735 (Tex.App.-Austin 1992, no writ), the court expressly held that the plaintiff had a disability as defined by the TCHRA, TA \s "824 S.W.2d 735" \c 3id. at 740, even though he (used a hearing aid to compensate for his hearing impairment.(  TA \s "824 S.W.2d 735" \c 3Id. at 738.  Similarly, in TA \s "792 S.W.2d 859" \c 3 \l "Finney v. Baylor Medical Center Grapevine, 792 S.W.2d 859 (Tex.App.-Fort Worth 1990, writ denied)"Finney v. Baylor Medical Center Grapevine, 792 S.W.2d 859 (Tex.App.-Fort Worth 1990, writ denied), the court held that a fact issue existed as to whether the plaintiff(s manic-depression was a disability under the TCHRA, TA \s "792 S.W.2d 859" \c 3id. at 862, even though it was (controlled by medication.(  TA \s "792 S.W.2d 859" \c 3Id. at 860.

Finally, a Texas Attorney General(s opinion removes any doubt as to the state of the law, and the interpretation of the TCHRA(s disability definition, at the time of its adoption.  Responding to a request by the Executive Director of the Texas Commission for Human Rights itself, the Attorney General stated:

The commission interprets a mental or physical handicapping condition as a permanent condition which may or may not be controlled by medication or a corrective device and which may or may not impair a person(s ability to perform a particular job.  Under the commission(s interpretation, a number of mental and physical conditions, including chronic illnesses and diseases, may be covered under the act for purposes of a person having standing to file a complaint.  We agree with the commission(s interpretation.

Op. Tex. Att(y Gen. No. JM-648 (1987) (emphasis added).  Not only does this clarify the state of the law at the relevant time, but it provides additional guidance for interpreting the TCHRA, because (the contemporaneous construction of a statute by the administrative agency charged with its enforcement is entitled to great weight.(  TA \s "883 S.W.2d 190" \c 3 \l "State v. Public Utility Com'n of Texas, 883 S.W.2d 190, 916 (Tex. 1994)"State v. Public Utility Com'n of Texas, 883 S.W.2d 190, 916 (Tex. 1994).  See also TA \s "PUBLICATION CODE § 311.023(6)" \c 1 \l "Tex. Gov. Code  311.023(6)"Tex. Gov. Code ( 311.023(6) (in construing statute, courts may consider the (administrative construction of the statute().

Because the Sutton analysis contradicts the Legislature(s understanding of the disability definition when it was adopted, it should not be followed.  See TA \s "748 N.E.2d 956" \c 3Dahill, supra, 748 N.E.2d at 961 (presuming that the state legislature intended its disability definition to be interpreted consistently with then-existing case law).  See also TA \s "538 S.E.2d 389" \c 3 \l "Stone v. St. Josephs Hosp. of Parkersburg, 538 S.E.2d 389, 410-411 (W.Va. 2000)"Stone v. St. Joseph(s Hosp. of Parkersburg, 538 S.E.2d 389, 410-411 (W.Va. 2000) (McGraw, J., concurring in part) ((Obviously, we must presume that the Legislature, by incorporating the language of analogous federal statutes into the West Virginia Human Rights Act, intended that such language should be interpreted consistent with pre-existing federal case law . . . later federal cases have no more persuasive value than what is warranted by the cogency and soundness of their logic.().

3. 
The Legislature Has Rejected Any Requirement That Texas Courts Rigidly Apply Subsequent, Restrictive ADA Judicial Interpretations
The TCHRA states that one of its general purposes is to (provide for the execution of the policies embodied in Title I of the Americans with Disabilities Act of 1990 and its subsequent TA \s "amendments (42 USCA Section 12101" \c 1 \l "amendments (42 U.S.C. Section 12101"amendments (42 U.S.C. Section 12101 et seq.).(  TA \s "TX LABOR § 21.001(3)" \c 0Tex. Labor Code ( 21.001(3) (emphasis added).  This language certainly supports the notion that the ADA is an important source for interpreting the TCHRA, as this Court has held.  See, e.g., TA \s "994 S.W.2d 142" \c 3 \l "NME Hospitals, Inc. v. Rennels, 994 S.W.2d 142, 144 (Tex. 1999)"NME Hospitals, Inc. v. Rennels, 994 S.W.2d 142, 144 (Tex. 1999).  Ms. Little does not contend otherwise.  But nothing in the TCHRA prevents Texas courts from interpreting it to provide more protection than the ADA does.  In fact, the ADA itself prohibits any interpretation that would limit state law providing greater protection.  42 U.S.C. ( 12201(b).

By its plain words, the TCHRA does not simply adopt the ADA(s definition of disability, although the Texas Legislative has frequently done so in other contexts, including in the TCHRA itself,
 and in other parts of the Labor Code.
  Nor did the Legislature expressly adopt the federal judicial interpretations of the parallel federal law, although it has done so regarding the TCHRA(s prohibitions against age discrimination elsewhere in the Act.
  Although the Legislature knows how to require strict compliance with federal law, it chose not to do so here.  Instead, the TCHRA requires compliance with the policies embodied in the ADA.  Those policies, when understood in context, reflect a clear intent to cover a person with a substantially limiting impairment measured without regard to mitigating measures.  As shown above, at the time of the 1993 amendment to the TCHRA, the ADA legislative history, agency interpretations, and relevant case law all made clear that mitigating measures were not considered in assessing disability.

4. 
Diverging From Sutton Will Not Yield Unfair Results
Diverging from Sutton will not lead to unfair results.  For example, Ms. Little is not asking this Court to hold that the TCHRA covers all persons who use eyeglasses (the issue involved in Sutton).  The proper test asks not whether the impairment is uncorrectable, but whether ( in its uncorrected state ( its effect is substantial.  As noted above, (substantially limited( means significantly restricted as compared to the average person in the general population.  Thus, myopia would generally be excluded from coverage, not because it is correctable, but because it is so prevalent in the general population,
 and an individual with myopia would not be significantly restricted compared with the average person.  The Department of Justice and the EEOC both reached that conclusion even before Sutton.
 

This Court might also choose to follow the analysis adopted by the First and Fifth Circuits prior to Sutton, which assesses impairments without regard to mitigating measures unless there is (a simple, inexpensive remedy, like eyeglasses, that can provide assured, total

and relatively permanent control of all symptoms,(
 or unless there is a permanent correction that actually removes the disability.
  Under this standard, a person with an amputated leg would not be excluded from coverage. 

But even rejecting Sutton outright will not (open the floodgates( of litigation.
  Once a person meets the disability threshold and establishes coverage, that person must still prove that he or she is able to (reasonably perform( the job, TA \s "TX LABOR § 21.105" \c 6 \l "Tex. Labor Code  21.105"Tex. Labor Code ( 21.105, that any accommodation sought is reasonable, TA \s "TX LABOR § 21.128" \c 6 \l "Tex. Labor Code  21.128"Tex. Labor Code ( 21.128,
 and that any adverse action was taken because of a disability.  TA \s "TX LABOR § 21.051" \c 6 \l "Tex. Labor Code  21.051"Tex. Labor Code ( 21.051.  As noted in TA \s "748 N.E.2d 956" \c 3Dahill, supra, 748 N.E.2d at 964, ([t]hese legislative criteria constrain any possibility that recovery . . . will be automatic.(

CONCLUSION
It is absurd to argue that a person with a missing a leg does not have a disability, and is thus not protected by the TCHRA.  The Defendant(s arguments would mean, for example, that a veteran who loses a leg defending this country will now be forced into the position of choosing between a prosthesis and being covered by our civil rights statute.  This is exactly the result feared by the Sutton dissent, but which the majority assured us would not come to pass. 

It is the policy of this State (encourage and enable persons with disabilities to participate fully in the social and economic life of the state, to achieve maximum personal independence, [and] to become gainfully employed.(  Texas Hum Res. Code ( 121.001.  That policy is ill-served if Texans with disabilities will be punished for enduring rehabilitation and adopting to prostheses.  The Defendant(s position will also mean that those who cannot afford therapy and prostheses will be protected, but those who have the means for such assistance will not.

The Defendant(s arguments should be rejected because they are contrary to well-recognized summary judgment rules and to the summary judgment evidence.  If Ms. Little, with her highly imperfect artificial leg, is judged not to have a disability, this Court(s interpretation of the TCHRA will have strayed dramatically from the intent of the Texas Legislature.

Traditional summary judgment motions in Texas serve a single purpose ( (to eliminate patently unmeritorious claims.(  Casso, supra, 776 SW.2d at 556.  This is not such a case. This Court should reverse summary judgment and remand for further proceedings.
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APPENDIX A

Coalition of Texas with Disabilities
The Coalition of Texans with Disabilities (the (Coalition() is a cross-disability, grassroots membership organization that ( through governmental advocacy, public awareness activities, and professional consulting ( ensures that persons with disabilities may work, live, learn, play, and participate fully in the community of their choice. Founded in 1978 to fight the discrimination facing Texans with disabilities in almost every aspect of life, Coalition members include Texans with disabilities, disability service providers, and state agencies. The Coalition has a keen interest in Texas laws and court cases affecting persons with disabilities generally, and in particular those laws prohibiting employment discrimination, because people with disabilities rank as the demographic group with the highest unemployment rate and lowest income.
AARP
AARP is a nonprofit, nonpartisan membership organization serving more than thirty-five million persons age 50 and older which is dedicated to addressing the needs and interests of older Americans. One of AARP(s primary objectives is to strive to achieve dignity and equity in the workplace through legal advocacy, as well as positive attitudes, practices, and policies towards work and retirement. In pursuit of this objective, AARP has filed numerous amicus curiae briefs in state and federal appellate courts. Over fifty percent of AARP(s members are employed, including eighty percent of members age 50 to 54. Thus, many AARP members rely on the federal Americans with Disabilities Act (ADA) and Rehabilitation Act, and similar state laws, such as the Texas Commission on Human Rights Act to create workplaces free from disability-based discrimination. The protections of laws prohibiting employment discrimination on grounds of disability are especially important to AARP members because older persons have a higher incidence of disabilities than other populations.
American Diabetes Association
The American Diabetes Association ((Association() is a nationwide, nonprofit, voluntary health organization founded in 1940. Association members include persons with diabetes, health professionals, research scientists, and other concerned individuals, and the mission of the Association is to prevent and cure diabetes, and to improve the lives of all people affected by diabetes.  The Association is the largest and most prominent nongovernmental organization dealing with the treatment and impact of diabetes, and it establishes and maintains clinical practice recommendations, guidelines, and treatment standards, as well as publishing authoritative professional journals concerning diabetes research and treatment.  One of the Association(s principal concerns is the equitable, fair, and lawful treatment of persons with diabetes in employment situations.  The Association knows through long experience that employers frequently restrict employment opportunities for persons with insulin-treated diabetes based on prejudices, stereotypes, unfounded fears, outdated medicine and misinformation concerning diabetes.
The National Association of Protection and Advocacy Systems 
The Training and Advocacy Support Center of the National Association of Protection and Advocacy Systems (TASC/NAPAS) provides training and technical assistance to the nationwide network of protection and advocacy (P&A) agencies.  Located in all 50 states, the District of Columbia, Puerto Rico, and the federal territories, P&As are mandated under various federal statutes to provide legal representation and related advocacy services on behalf of all persons with disabilities in a variety of settings.  The P&A system comprises the nation(s largest provider of legally based advocacy services for persons with disabilities.  This case is of particular interest to TASC/NAPAS because P&As frequently represent employees with disabilities who are challenging illegal employment discrimination. 

 
As leading consumer and advocacy organizations for persons with disabilities in Texas and the United States, Amici have all advocated on behalf of the employment rights of individuals with disabilities.  
Advocacy, Incorporated 
Advocacy, Incorporated is a nonprofit organization authorized to protect the legal rights of people with disabilities under the Developmental Disabilities Assistance and Bill of Rights Act, 42 U.S.C. (( 6001 et seq., the Protection and Advocacy for Individuals with Mental Illness Act, 42 U.S.C. (( 1081 et seq., and the Protection and Advocacy of Individual Rights Program of the Rehabilitation Act of 1973, 29 U.S.C. ( 794e. Advocacy, Incorporated is designated as the protection and advocacy system for the State of Texas.  In accordance with its federal mandate, Advocacy, Incorporated has the authority, inter alia, to pursue administrative, legal and other appropriate remedies to ensure the protection of rights of persons with disabilities. 42 U.S.C. ( 6042(2); 42 U.S.C. ( 10805(a)(1).

� There is no reference to Rule 166a(i) anywhere in Defendant(s Motion.  Moreover, the summary judgment standard described by the Defendant itself is that of a (traditional( summary judgment motion, CR 54; Defendant(s Brief in the Court of Appeals, pp. 5-6.  The Court of Appeals also recognized that the case is governed by (traditional( motion standards.  �TA \s "2003 WL 1563739" \c 0�Little v. Texas Dept. of Criminal Justice, 2003 WL 1563739, at *1 (Tex.App.(Hous.[1st Dis.] March 27, 2003).  Defendant has never argued otherwise, nor preserved any such issue for review.


� In many cases, the difference comes down to who bears the risk of failing to provide enough evidence.  In Texas, a defendant requesting summary judgment must conclusively negate an essential element.  Thus, failure to present enough evidence means that the defendant cannot prevail.  Compare �TA \s "79 S.W.3d 30" \c 3 \l "Mariner Financial Group, Inc. v. Bossley, 79 S.W.3d 30, 32-33 (Tex. 2002)"�Mariner Financial Group, Inc. v. Bossley, 79 S.W.3d 30, 32-33 (Tex. 2002) (([Defendants] did not file a no-evidence summary judgment motion.  To prevail on their motion under Rule 166a(c), defendants] had to establish that Nettles was not evidently partial as a matter of law. . . . The summary judgment record here, however, is silent about whether Nettles remembered Asmar or ever knew of her. Without some evidence of this, we cannot determine whether the undisclosed relationship is material to the issue of evident partiality. Clearly, the relationship could not have influenced Nettles(s partiality if, in fact, he was unaware of it during the arbitration. Thus, the state of Nettles(s knowledge about Asmar is a fact issue material to determining his partiality.() (citations omitted).


� In this brief, (CR( indicates the Clerk(s Record, followed by the relevant page number.  In addition, the plaintiff(s Affidavit in response to summary judgment (CR 256-260) is attached as Appendix B, for ease of reference.


� Defendant was aware of her amputation, and her past inability to work as a result, and the amputation was recorded on each employment application she submitted to Defendant.  CR 257.  See also Kelly Depo., CR 263, referencing a discussion Ms. Little had about her leg impairment with at least one of Defendant(s hiring committees.


� See also Foxworth Depo., CR 466 ((she walked with one leg stiff.().  Perhaps someday, medical regeneration or a super-prosthesis will exist (and will be accessible to Ms. Little) that completely restores functioning in all respects.  That, of course, is not the situation in this case, in which her prosthetic device, while aesthetically more pleasing, is functionally more equivalent to a wooden peg leg.


� One of Defendant(s own employees stated that Ms. Little(s limp was so obvious that ([i]t(s something you can(t miss unless you(re just totally blind.(  Kelly Depo., CR 263.  A reasonable person could certainly infer from this that her limp was substantial.  Nowhere in the record is her limp described as (slight,( yet the Court below described it that way.  Little, supra, 2003 WL 1563739, at *3.  In doing so, it failed to indulge inferences in Ms. Little(s favor.  It also erred to the extent it was relying on Ms. Little(s statement that she (look[s] good.(  Such a statement is capable of many interpretations, and in any event, a person(s own optimistic self-assessment will not preclude a finding of disability.  �TA \s "283 F.3d 11" \c 0�Gillen v. Fallon Ambulance Service, Inc., 283 F.3d 11, 22 (1st Cir. 2002) ((optimistic self-assessment of her capabilities [by job applicant with one arm] . . . was more a testament to her determination than to her condition.().


� In determining whether grounds are expressly presented, the courts look at the motion only, and may not rely on briefs or summary judgment evidence.  �TA \s "941 S.W.2d 910" \c 3�Science Spectrum, Inc. v. Martinez, 941 S.W.2d 910, 912 (Tex. 1997).


� The Motion states that Ms. Little (is not perceived by TDCJ as disabled,( and argues that (there is no indication that any selection board considered her disabled.(  CR 53


� Except when addressing the (regarded as( prong, defendants( Motion is clearly addressing Ms. Little(s current condition.  Compare CR 52, 53, 56, 57-58.


� In fact, the only reference to her past condition suggests the contrary, by stating that ([d]ue to a gunshot wound suffered years ago, she lost her left leg at the knee and must use a prosthesis.( Motion, CR 52.


� Both the ADA and its precursor, the Rehabilitation Act of 1973, include the same definition.  �TA \s "42 USCA § 12102(2)" \c 1 \l "42 U.S.C.  12102(2)"�42 U.S.C. ( 12102(2) (ADA); �TA \s "29 USCA § 706(7)(B)" \c 1 \l "29 U.S.C.  706(7)(B)"�29 U.S.C. ( 706(7)(B) (Rehabilitation Act).


� Texas courts generally follow federal authority in interpreting the TCHRA, e.g., �TA \s "994 S.W.2d 142" \c 0�NME Hospitals, Inc. v. Rennels, 994 S.W.2d 142, 144 (Tex. 1999), although on occasion Texas law may require courts to interpret the TCHRA more broadly, as shown in Part VI below.


� The ADA Title II regulations in �TA \s "28 CFR Part 35" \c 0�28 C.F.R. Part 35, promulgated by the Department of Justice and effective January 26, 1992, are a relevant source of guidance because all titles of the ADA rely on the same definition of disability.  Note, too, that these regulations also prohibit employment discrimination. 


� �TA \s "2003 WL 1563739" \c 0�Little, supra, 2003 WL 1563739, at *3.  Even if this were the correct temporal focus in a (record of( case (and it is not, as shown herein), this statement by the appeals court also reflects that it improperly indulged inferences in favor of the Defendant.  See footnote 6 above.


� �TA \s "TX LABOR § 21.002(6)" \c 6�Tex. Labor Code ( 21.002(6) states in pertinent part that (([d]isability( means, with respect to an individual, a mental or physical impairment that substantially limits at least one major life activity of that individual, a record of such an impairment, or being regarded as having such an impairment.( (emphasis added).  By describing conditions precedent to recovery in the disjunctive, (the Legislature made it clear that only one such condition need to occur.(  �TA \s "547 S.W.2d 260" \c 3 \l "Windhorst v. Adcock Pipe & Supply, 547 S.W.2d 260, 261 (Tex.1977)"�Windhorst v. Adcock Pipe & Supply, 547 S.W.2d 260, 261 (Tex.1977) (interpreting statutory penalties for usury).


� See, e.g., �TA \s "527 U.S. 471" \c 0�Sutton v. United Air Lines, Inc., 527 U.S. 471, 489 (1999) (fact that plaintiffs had no actual disability does not end the inquiry, because they may still qualify as (regarded as(); �TA \s "961 F.Supp. 782" \c 2 \l "Nieves v. Individualized Shirts, 961 F. Supp. 782, 794 (D. N.J. 1997)"�Nieves v. Individualized Shirts, 961 F. Supp. 782, 794 (D. N.J. 1997) ((The statute is in the disjunctive, indicating that Nieves need only satisfy one of the above characteristics.(); �TA \s "1995 WL 852443" \c 2 \l "Lundstedt v. City of Miami, 1995 WL 852443, at *8 (S.D. Fla. Oct. 11, 1995)"�Lundstedt v. City of Miami, 1995 WL 852443, at *8 (S.D. Fla. Oct. 11, 1995) ((The three parts of the statutory definition are listed in the disjunctive and thus if Plaintiff meets any one of the three he could be said to fall within the definition of "disability" for purposes of his claim.().


� According to that history, ([t]his provision is included in the definition in part to protect individuals who have recovered from a physical or mental impairment which previously substantially limited them in a major life activity.  Discrimination on the basis of such a past impairment would be prohibited under this legislation.(  �TA \s "1990 WL 125563" \c 2�H.R. Rep. 101-485(II), 101st Cong., 2nd Sess. 1990, �TA \s "1990 U.S.C.C.A.N. 303" \c 1�1990 U.S.C.C.A.N. 303, 1990 WL 125563, at *52 (Leg. Hist.) (emphasis supplied).


� See A Technical Assistance Manual on the Employment Provisions (Title I) of the Americans with Disabilities Act, at ( 2.2(b) (EEOC Jan. 1992), http://www.jan.wvu.edu/links/ADAtam1.html:  ((This part of the definition protects people who have a history of a disability from discrimination, whether or not they currently are substantially limited in a major life activity.  For example: It protects people with a history of cancer, heart disease, or other debilitating illness, whose illnesses are either cured, controlled or in remission.(); id. (person who (was hospitalized for treatment for cocaine addiction several years ago [but] has been successfully rehabilitated( has a (record of( a disability); ( 9.2 ((An employee who was seriously injured while working for a former employer, and was unable to work for a year because of the injury, would have a (record of( a substantially limiting impairment. If an employer refused to hire or promote this person on the basis of that record, even if s/he had recovered in whole or in part from the injury, this would be a violation of the ADA.().  See also EEOC Compliance Manual, http://www.eeoc.gov/policy/docs/902cm.html, at ( 902.4(c), n. 21 ((If the charging party does not have an impairment that substantially limits his or her ability to work (or to perform any other major life activity), then the investigator should determine whether the charging party has a record of such an impairment . . . .(); ( 902.6 (stating in Example 1 that a successfully rehabilitated person with history of addiction is covered); ( 902.7(a) ((this part of the definition . . . makes clear that the coverage of the Act extends to persons who have recovered, in whole or in part, from a disability().


� Title II Technical Assistance Manual (DOJ), at ( II-2.5000 http://www.usdoj.gov/crt/ada/taman2.html ((This protected group includes . . . [a] person who has a history of an impairment that substantially limited a major life activity but who has recovered from the impairment.(); ADA Title III Technical Assistance Manual (DOJ), at ( III-2.5000, http://www.usdoj.gov/crt/ada/taman3.html (same).


� The TCHRA(s current disability definition was adopted  in April and May of 1993. Appendix C.  Both the ADA Title I regulations and their explanatory Appendix were filed in July of 1991, 56 Fed. Reg. 35726-01, and became effective on July 29, 1992.  The Technical Assistance Manual for Title I was issued on January 27, 1992, the Title II Technical Assistance Manual was issued on January 24, 1992, and the Title III Technical Assistance Manual was issued on January 24, 1991.


� See also �TA \s "524 U.S. 624" \c 0�Bragdon v. Abbott, 524 U.S. 624, 631 (1998) (Congress( repetition of a well-established term carries the implication that Congress intended the term to be construed in accordance with pre-existing regulatory interpretations.).


� Instructions for Field Offices: Analyzing ADA Charges After Supreme Court Decisions Addressing (Disability( and (Qualified,( Part One, Second Definition, Subpart I (EEOC July 26, 1999) (emphasis added), http://www.eeoc.gov/policy/docs/field�ada.html.  The EEOC Instructions state, in pertinent part:  (In all charges where a [charging party] CP indicates that s/he uses a mitigating measure, the Investigator should determine whether the CP has a record of a disability for the period before the CP began using the mitigating measure.(


� Id.


� EEOC(s Questions and Answers About Diabetes in the Workplace and the Americans with Disabilities Act (ADA) (Oct. 29, 2003), http://www.eeoc.gov/facts/diabetes.html.


� Questions and Answers About Epilepsy in the Workplace and the Americans with Disabilities Act (ADA) (EEOC July 28, 2004), http://www.eeoc.gov/facts/epilepsy.html.


� Instructions for Field Offices: Analyzing ADA Charges After Supreme Court Decisions Addressing (Disability( and (Qualified,( Part One, Second Definition, Subpart I (EEOC July 26, 1999), http://www.eeoc.gov/policy/docs/field�ada.html. 


� See, e.g., �TA \s "101 S.W.3d 161" \c 3�Columbia Plaza Med. Ctr. of Fort Worth Subsidiary, L.P. v. Szurek, 101 S.W.3d 161, 166-167 (Tex.App.(Fort Worth 2003, pet. denied); �TA \s "7 S.W.3d 851" \c 3�Morrison v. Pinkerton Inc., 7 S.W.3d 851, 855-856 (Tex.App.(Houston [1st Dist.] 1999, no pet.); �TA \s "7 S.W.3d 700" \c 3 \l "Hartis v. Mason & Hanger Corp., 7 S.W.3d 700, 703 (Tex.App.Amarillo 1999, no writ)"�Hartis v. Mason & Hanger Corp., 7 S.W.3d 700, 703 (Tex.App.(Amarillo 1999, no pet.).  See also footnote 12 above.


� Of course, summary judgment should be that much more difficult to obtain under the Texas standards applicable to traditional summary judgments.  See Part I above.


� EEOC Enforcement Guidance on the Americans with Disabilities Act and Psychiatric Disabilities (March 25, 1997), Question 7, http://www.eeoc.gov/policy/docs/psych.html.


� EEOC Compliance Manual ( 902.4(d) (second Example 2) (as modified Feb. 1, 2000), online at http://www.eeoc.gov/docs/902cm.html.


� A Technical Assistance Manual on the Employment Provisions (Title I) of the Americans with Disabilities Act, ( 2.1(a)(iii) (EEOC January 1992), http://www.jan.wvu.edu/links/ADAtam1.html.


� Id. at ( 9.2.


� EEOC Compliance Manual, ( 902.4(d) (Example 1).


� Id. (Example 2).


� Id. (Example 3).


� Id. (unnumbered Example).  Although this example predates Sutton, even if this Court were to follow the Sutton analysis (and it should not, for the reasons shown in Part VI below, it is clear from the example that the inability to work at all for eleven months would be sufficient to state a disability.


� The ADA explicitly states that its protections are at least as great as those in the Rehabilitation Act.  �TA \s "42 USCA § 12201(a)" \c 1 \l "42 U.S.C.  12201(a)"�42 U.S.C. ( 12201(a).  Again, the Legislature is presumed to know that this was the state of the law when it codified the TCHRA.


� See, e.g., School Bd. of Nassau County v. Arline, 480 U.S. 273, 281 (1987), cited in EEOC Compliance Manual ( 902.7(b) at n. 23, http://www.eeoc.gov/policy/docs/902cm.html. (hospitalization for acute tuberculosis was a record of a disability under the Rehabilitation Act(s nearly identical disability definition); �TA \s "242 F.3d 967" \c 2�McKenzie v. Dovala, 242 F.3d 967, 973 (10th Cir. 2001) (manifestations of psychological impairment, including intermittent medical leave, lasting less than a year, supported a (record of( claim); �TA \s "184 F.3d 296" \c 2 \l "Taylor v. Phoenixville School Dist., 184 F.3d 296, 308"�Taylor v. Phoenixville School Dist., 184 F.3d 296, 308 et seq. (�TA \s "CTA3 1999" \c 8 \l "3rd Cir. 1999"�3rd Cir. 1999) (three-week psychiatric hospitalization followed by symptoms lasting for a year, despite being treated with medication); �TA \s "181 F.3d 645" \c 2 \l "EEOC v. R.J. Gallagher Co., 181 F.3d 645 (5th Cir. 1999)"�EEOC v. R.J. Gallagher Co., 181 F.3d 645 (5th Cir. 1999) ((material factual dispute concerning whether Boyle had a record of disability( based on brief period of vision problems before a cancer diagnosis, a thirty-day hospitalization, and six monthly chemotherapy treatments); �TA \s "2002 WL 31018363" \c 2 \l "Burns v. Chicago Park Dist., 2002 WL 31018363, at *1 (N.D.Ill. Sep. 9, 2002)"�Burns v. Chicago Park Dist., 2002 WL 31018363, at *1 (N.D. Ill. Sep. 9, 2002) (knee injury requiring plaintiff to remain off work and immobile for almost ten months was sufficient evidence of disability); Webner v. Titan Distribution, Inc., 101 F. Supp. 2d 1215, 1223 (N.D. Iowa 2000), rev(d in part on other grounds, �TA \s "267 F.3d 828" \c 2�267 F.3d 828 (8th Cir. 2001) (two back injuries resulting in three surgeries and being off work for eighteen months); �TA \s "77 F.Supp.2d 1134" \c 2 \l "Leicht v. Hawaiian Airlines, Inc., 77 F. Supp. 2d 1134 (D.Hawaii 1999)"�Leicht v. Hawaiian Airlines, Inc., 77 F. Supp. 2d 1134, 1148-1149 (D. Hawaii 1999) (life-threatening cancer that went into remission after four months), rev(d on other grounds, 15 Fed. Appx. 552 (9th Cir. 2001) (unpublished); �TA \s "1999 WL 1065210" \c 2 \l "Shannon v. City of Philadelphia, 1999 WL 1065210, at *3-4 (E.D.Pa. Nov. 23, 1999)"�Shannon v. City of Philadelphia, 1999 WL 1065210, at *3-4 (E.D. Pa. Nov. 23, 1999) (plaintiff who started experiencing symptoms in January, was diagnosed with major depression in June, and then hospitalized for 12 days, had a disability); Gabriel v. City of Chicago, 9 F. Supp. 2d 974, 982 (N.D.Ill.1998) (pain and discomfort relating to an abnormal, seven-month pregnancy sufficient to raise fact issue and defeat summary judgment); Mendez v. Gearan, 956 F. Supp. 1520, 1525 n.6 (N.D. Cal. 1997) (fact that employer excluded plaintiff from reapplying for a year weighs toward finding that the defendants considered plaintiff's impairment to be substantially limiting); Mark v. Burke Rehabilitation Hosp., 1997 WL 189124 (S.D. N.Y. Apr. 17, 1997) (citing Arline, and holding that employer was aware that plaintiff had been hospitalized for cancer surgery and thus had a record of a substantially limiting impairment); Potvin v. Champlain Cable Corp., 687 A.2d 95, 98 (Vt. 1996) (impairment that lasted for at least five months and was the result of a long�term illness that required three separate surgeries was not too fleeting to be covered under state law that adopted the ADA(s definition of disability). 


� See, e.g., �TA \s "117 F.Supp.2d 651" \c 2 \l "Porter v. Ellis, 117 F. Supp. 2d 651 (W.D. Mich. 2000)"�Porter v. Ellis, 117 F. Supp. 2d 651 (W.D. Mich. 2000) (prohibiting person with prosthetic limbs from driving school buses); �TA \s "82 F.Supp.2d 42" \c 2 \l "U.S. v. New York State Dept. of Motor Vehicles, 82 F. Supp. 2d 42 (E.D. N.Y. 2000)"�U.S. v. New York State Dept. of Motor Vehicles, 82 F. Supp. 2d 42 (E.D. N.Y. 2000) (similar); �TA \s "554 F.Supp. 102" \c 0�Longoria v. Harris, 554 F. Supp. 102, 104 (S.D. Tex. 1982) (reflecting that both federal regulations and Texas Education Agency rules prohibited those with an amputated leg from driving).  See also �TA \s "864 F.Supp. 1135" \c 2 \l "Jones v. Southeast Alabama Baseball Umpires Ass'n, 864 F. Supp. 1135 (M.D. Ala. 1994)"�Jones v. Southeast Alabama Baseball Umpires Ass'n, 864 F. Supp. 1135 (M.D. Ala. 1994) (umpire association refused to assign plaintiff to games based on regulations from the Federation of State High School Associations restricting the appointment of umpires with limited mobility).


� The PGA Tour case involved the interpretation of Title III of the ADA (applicable to public accommodations), rather than Title I, but the definition of (disability( is the same under both titles.  Although the PGA apparently did not contest the issue of disability, the Court(s dicta is nevertheless informative.


� See, e.g., �TA \s "233 F.3d 432" \c 2�EEOC v. Sears, Roebuck & Co., 233 F.3d 432 (7th Cir. 2000) (plaintiff(s nerve damage in one leg resulted in numbness but no pain; it had no effect on her walking short distances, or in working her full shift as a saleswoman, although it affected her ability to walk longer distances outside of her work area, for which she would sometimes use a cane; the court found the evidence sufficient to raise a fact issue, despite the lack of specific evidence of the distance that the plaintiff could walk, or how her walking was affected by her use of a cane);  �TA \s "2004 WL 1542161" \c 2 \l "McGarthy v. Ridge, 2004 WL 1542161, at *3 (N.D. Tex. July 7, 2004)"�McGarthy v. Ridge, 2004 WL 1542161, at *3 (N.D. Tex. July 7, 2004) ((McGarthy(s leg injuries directly affected her musculoskeletal system to the extent that permanent hardware was surgically inserted in her leg, her hip was replaced with an artificial one, and she was forced to walk with canes and crutches.  For summary judgment purposes the Court find that the Plaintiff suffered from a true disability . . ..() (citation omitted); �TA \s "2002 WL 1880756" \c 2 \l "Spears v. Delphi Automotive Systems Corp., 2002 WL 1880756, at *9 (S.D. Ind. Aug. 15, 2002)"�Spears v. Delphi Automotive Systems Corp., 2002 WL 1880756, at *9 (S.D. Ind. Aug. 15, 2002) (sufficient evidence that plaintiff was substantially limited in his ability to (use his limbs,( because of numbness and tingling in his arms and legs that affected his ability to use them, inhibited his ability to walk down stairs safely, prevented him from driving a vehicle, and resulted in general fatigue.); �TA \s "677 F.Supp. 357" \c 2 \l "Perez v. Philadelphia Housing Authority, 677 F. Supp. 357, 360 (E.D. Pa. 1987)"�Perez v. Philadelphia Housing Authority, 677 F. Supp. 357, 360 (E.D. Pa. 1987), aff(d, �TA \s "841 F.2d 1120" \c 2 \l "841 F.2d 1120 (3d Cir. 1988) (unpublished)"�841 F.2d 1120 (3d Cir. 1988) (unpublished) (plaintiff, whose back injury caused pain and affected her work and ability to walk in unspecified ways, had a disability under the Rehabilitation Act).


� See Defendant(s merits brief at pp. 7-9.


� Note that in Stone, the first case Defendant relies on in this section, the plaintiff did not even file a summary judgment response on the issue of disability.  �TA \s "1995 WL 368473" \c 2�1995 WL 368473, at *4.  This fact certainly undercuts the case(s persuasive force.


� The relevant part of �TA \s "29 CFR Part 1630" \c 7�29 C.F.R. Part 1630 App., ( 1630.2(j) states that (a determination of whether an individual is substantially limited in the ability to work should be made only when the individual is not disabled in any other major life activity. Thus, individuals need not establish that they are substantially limited in working if they already have established that they are, have a record of, or are regarded as being substantially limited in another major life activity.(


� In attempting to divert attention to the issue of the current impact of Ms. Little(s impairment on working, Defendant includes a footnote of irrelevant facts in its merits brief, including one that may be read as suggesting that Advocacy, Inc. did not represent Ms. Little in this appeal because of doubts it maintained about her case.  There are many reasons why a lawyer (and perhaps especially a non-profit law firm like Advocacy) may choose not to prosecute an appeal.  The merits were not the reason for Advocacy(s decision in this case, as its authorship of this brief reflects.


� Any contrary suggestion in �TA \s "745 S.W.2d 314" \c 3 \l "Chevron Corp. v. Redmon, 745 S.W.2d 314 (Tex. 1987)"�Chevron Corp. v. Redmon, 745 S.W.2d 314 (Tex. 1987) is of course no longer good law, because that case interpreted the earlier (and substantially different) 1983 TCHRA definition of disability.  The Legislature changed that definition of disability, apparently in part in reaction to the Redmon holding. See Texas Sunset Advisory Commission Recommendations, at p.338 (Feb. 1989) (Attached hereto as Appendix D).


� See footnote 6 above.  Other parts of the opinion below reflects its grudging view of the evidence, at one point stating that there was (some evidence of appellant(s impairment(  �TA \s "2003 WL 1563739" \c 2 \l "Little, supra, 2003 WL 1563739"�Little, supra, 2003 WL 1563739, at *3 (emphasis added), when in fact the evidence of Ms. Little(s amputation was both clear and uncontested.  The term impairment includes an anatomical loss affecting the musculoskeletal system.  �TA \s "29 CFR § 1630.2(h)(1)" \c 7 \l "29 C.F.R.  1630.2(h)(1)"�29 C.F.R. ( 1630.2(h)(1).  See also �TA \s "40 TAC § 819.151(18)(A)" \c 9 \l "40 TAC  819.151(18)(A)"�40 Tex. Admin. Code ( 819.151(18)(A) (interpreting the substantially similar disability definition in the Texas Fair Housing Act).  Nor are amici aware of any authority suggesting that an amputation is not an impairment.  Certainly none is cited by the Defendant, nor by the Court below.


� This evidence may not be in the record, although it is referenced in pleadings.  See Plaintiff(s Initial Disclosures.  See also Little(s pro se brief in the Court of Appeals, indicating her need for a scooter in certain circumstances.  There are no doubt other facts further establishing her limitations.  Under a traditional summary judgment motion, Ms. Little has no obligation to produce any evidence at all unless and until Defendant conclusively negates the possibility of a disability showing.  �TA \s "776 S.W.2d 551" \c 3�Casso, supra, 776 S.W.2d at 556.  Thus, this information is pointed out not as (record evidence,( but simply to show that the Defendant has failed to conclusively negate Ms. Little(s disability.


� See �TA \s "2000 WL 816787" \c 2 \l "Nawrot v. CPC Intern., 2000 WL 816787, *7 (N.D. Ill. June 22, 2000)"�Nawrot v. CPC Intern., 2000 WL 816787, *7 (N.D. Ill. June 22, 2000), aff(d in part and rev(d in part on other grounds, �TA \s "277 F.3d 896" \c 2 \l "277 F.3d 896 (7th Cir. 2002)"�277 F.3d 896 (7th Cir. 2002) ((The court in Sutton attempts to minimize the narrowing effect of its holding by suggesting that an impaired person would be disabled because she is substantially impaired, if not in her ability to work, in her ability to perform other major life activities such as walking or running in the case of the individual with prosthetic limbs.().  See also �TA \s "31 McGeorge L. Rev. 1129" \c 4 \l "Mary Nebgen, Narrowing the Class of Individuals with Disabilities: Sutton v. United Air Lines, Inc., 31 McGeorge L. Rev. 1129, 1152"�Mary Nebgen, Narrowing the Class of Individuals with Disabilities: Sutton v. United Air Lines, Inc., 31 McGeorge L. Rev. 1129, 1152 at nn. 216-217 (Summer 2000) ((The Court clarified that the use of corrective measures does not, in itself, preclude coverage under the ADA.  One could, for example, use a prosthetic foot and still be substantially limited in the major life activity of running.() (citations omitted); Julia J. Hall, Sutton v. United Air Lines, Inc.: The Role of Mitigating Measures in �TA \s "51 Mercer L. Rev. 799" \c 4 \l "Determining Disabilities, 51 Mercer L. Rev. 799, 809"�Determining Disabilities, 51 Mercer L. Rev. 799, 809 at nn. 77-78 (Winter 2000) ((The Court concluded by addressing some of the concerns voiced in Justice Stevens's dissent. First, the majority pointed out that the mere use of a corrective device or medication does not cancel out an individual's disability; rather, a court must still determine whether that individual is substantially limited in a major life activity notwithstanding the mitigating measure.  For example, an individual with high blood pressure may take hypertension medication and still be substantially limited in one of his major life activities such as running or lifting.() (citations omitted).


� See also �TA \s "233 F.3d 432" \c 2�EEOC v. Sears, Roebuck & Co., 233 F.3d 432, 439 (7th Cir. 2000) ((As plaintiffs note throughout, Keane(s cane did not mitigate her neuropathy in any sense, but rather provided her with an alternative means to travel longer distances without having to lean against a wall to keep from falling.().


� Sutton, supra, at �TA \s "527 U.S. 471" \c 2�527 U.S. at 484.


� Sutton, supra, at �TA \s "527 U.S. 471" \c 2�527 U.S. at 487.


� There were 1,285,000 persons in the U.S. living with the limb loss (excluding fingers and toes) in 1996, http://www.amputee�coalition.org/fact_sheets/limbloss_us.html, and only a portion of those have a leg amputation.


� Gillen v. Fallon Ambulance Service, Inc., 283 F.3d 11, 23 (1st Cir. 2002) (plaintiff(s (lack of a hand will substantially limit her ability to lift notwithstanding her extraordinary efforts to compensate for her impairment.();�TA \s "235 F.Supp.2d 323" \c 2 \l " Stalter v. Bd. of Co-op. Educational Services of Rockland County, 235 F. Supp. 2d 323, 330 (S.D. N Y. Dec. 13, 2002"� �TA \s "235 F.Supp.2d 323" \c 2 \l "Stalter v. Bd. of Co-op. Educational Services of Rockland County, 235 F. Supp. 2d 323, 330 (S.D. N Y. Dec. 13, 2002)"�Stalter v. Bd. of Co-op. Educational Services of Rockland County, 235 F. Supp. 2d 323, 330 (S.D. N Y. Dec. 13, 2002); �TA \s "2002 WL 31011859" \c 2 \l "EEOC v. Walden, 2002 WL 31011859, at *17 (S.D. N.Y. Sep. 9, 2002)"�EEOC v. Walden, 2002 WL 31011859, at *17 (S.D. N.Y. Sep. 9, 2002) (court unpersuaded by argument that plaintiff's twisting in his seat, sliding forward, leaning back, stretching while seated, and standing to stretch constituted (corrective measures( that reduced the severity of his limitation in sitting);�TA \s "2001 WL 930792" \c 2 \l " Bartlett v. New York State Bd. of Law Examiners, 2001 WL 930792, at *31�35 (S.D. N.Y. Aug. 15, 2001"� �TA \s "2001 WL 930792" \c 2 \l "Bartlett v. New York State Bd. of Law Examiners, 2001 WL 930792, at *31�35 (S.D. N.Y. Aug. 15, 2001)"�Bartlett v. New York State Bd. of Law Examiners, 2001 WL 930792, at *31�35 (S.D. N.Y. Aug. 15, 2001) (court refused to take into account those measures that did not affect an applicant(s ability to perform the major life activity of reading, such as having other people read to her, or participating in study groups);�TA \s "2001 WL 121769" \c 2 \l " Carbaugh v. Pangborn Corp., 2001 WL 121769, at *4 (D. Md. Feb. 12, 2001"� �TA \s "2001 WL 121769" \c 2 \l "Carbaugh v. Pangborn Corp., 2001 WL 121769, at *4 (D. Md. Feb. 12, 2001)"�Carbaugh v. Pangborn Corp., 2001 WL 121769, at *4 (D. Md. Feb. 12, 2001) (scooter was not mitigating measure because plaintiff still could not walk);�TA \s "65 F.Supp.2d 1032" \c 2� �TA \s "65 F.Supp.2d 1032" \c 2�Finical v. Collections Unlimited, Inc., 65 F. Supp. 2d 1032, 1041-1042 (D. Ariz. 1999); �TA \s "149 F.Supp.2d 1115" \c 2 \l "EEOC v. United Parcel Services, Inc., 149 F. Supp. 2d 1115, 1156 (N.D. Cal. 2000) (a touch-and-feel substitute for stereopsis does not improve vision itself any more than braille would cure blindness.), revd on other grounds, 306 F.3d 794 (9th Cir. 2002)"�EEOC v. United Parcel Services, Inc., 149 F. Supp. 2d 1115, 1156 (N.D. Cal. 2000) ((a touch-and-feel substitute for stereopsis does not improve vision itself any more than braille would cure blindness.(), rev(d on other grounds, 306 F.3d 794 (9th Cir. 2002), order amended, 311 F.3d. 1132 (9th Cir. 2002).  See also�TA \s "163 F.Supp.2d 758" \c 2 \l "LaPorta v. Wal-Mart Stores, Inc., 163 F. Supp. 2d 758, 766 (W.D. Mich. 2001) LaPorta v. Wal-Mart Stores, Inc., 163 F. Supp. 2d 758, 766 (W.D. Mich. 2001"� �TA \s "163 F.Supp.2d 758" \c 2 \l ""�LaPorta v. Wal-Mart Stores, Inc., 163 F. Supp. 2d 758, 766 (W.D. Mich. 2001) ((neither artificial insemination nor in vitro fertilization was designed to cure plaintiff(s infertility. Rather, these ameliorative measures were an attempt to accomplish through artificial means the results achieved by normally functioning human bodies.).


� The Court of Appeals recognized Little(s argument that she was substantially limited in either walking or running, �TA \s "2003 WL 1563739" \c 2�Little v. Texas Dept. of Criminal Justice, 2003 WL 1563739, at *2 (Tex.App.(Hous. [1st Dist.] March 27, 2003) ((Appellant contends that even though she is able to walk with a prosthesis, she is still disabled because of substantial limitations on her ability to walk or run(), but it never addressed the latter.


� Still other federal courts have assumed that running is a major life activity without deciding the issue.  See, e.g., �TA \s "181 F.3d 1220" \c 2 \l "Hilburn v. Murata Electronics North America, Inc., 181 F.3d 1220, 1227 (11th Cir. 1999)"�Hilburn v. Murata Electronics North America, Inc., 181 F.3d 1220, 1227 (11th Cir. 1999) ((Although not explicitly listed in the implementing regulations, we will assume for the purposes of this appeal that running qualifies as a major life activity.(); �TA \s "94 F.Supp.2d 883" \c 2 \l "Moreno v. Grand Victoria Casino, 94 F. Supp. 2d 883, 899 (N.D. Ill. 2000)"�Moreno v. Grand Victoria Casino, 94 F. Supp. 2d 883, 899 (N.D. Ill. 2000) (plaintiff with knee injury could not run, walk, climb, jump, kneel, crouch, or crawl; court assumed that the activities qualified as major life activities, and denied summary judgment concluding that, based on the testimony of the plaintiff and her doctor, a reasonable jury could find that the plaintiff was substantially limited in her ability to perform these activities).


Although there is contrary authority, it is often decided in the context of a subset of running, namely, running for fitness or exercise.  Compare �TA \s "224 F.Supp.2d 1295" \c 2 \l "Ruggles v. Keebler Co., 224 F. Supp. 2d 1295, 1301 (D. Kan. 2002)"�Ruggles v. Keebler Co., 224 F. Supp. 2d 1295, 1301 (D. Kan. 2002), and the cases relied on.


� See also �TA \s "87 Cal.Rptr.2d 531" \c 3 \l "Real v. City of Compton, 87 Cal.Rptr.2d 531, 541 (Cal. Ct. App. 1999)"�Real v. City of Compton, 87 Cal.Rptr.2d 531, 541 (Cal. Ct. App. 1999) (interpreting the ADA and quoting Sutton for the proposition that (individuals who use prosthetic limbs . . . may be mobile and capable of functioning in society but still be disabled because of a substantial limitation on their ability to walk or run.().


� Texas courts frequently follow this guidance.  See, e.g., �TA \s "100 S.W.3d 303" \c 3�Haggar Apparel Co. v. Leal, 100 S.W.3d 303, 309 (Tex.App.(Corpus Christi 2002, pet. filed); �TA \s "7 S.W.3d 851" \c 3�Morrison v. Pinkerton Inc., 7 S.W.3d 851, 855-856 (Tex.App.(Houston [1st Dist.] 1999, no pet.); �TA \s "962 S.W.2d 220" \c 3 \l "Norwood v. Litwin Engineers & Constructors, Inc., 962 S.W.2d 220, 224 (Tex.App.Hous. [1st Dist.] 1998, writ denied)"�Norwood v. Litwin Engineers & Constructors, Inc., 962 S.W.2d 220, 224 (Tex.App.(Hous. [1st Dist.] 1998, pet. denied);  �TA \s "961 S.W.2d 401" \c 3�Primeaux v. Conoco, Inc., 961 S.W.2d 401, 404 (Tex.App.(Houston [1st Dist.] 1997, no writ).  Moreover, this EEOC interpretive guidance, set out in the Appendix to its ADA regulations, was issued in July of 1991, 56 Fed. Reg. 35726-01, and became effective on July 29, 1992.  Thus, it predates the adoption of the Texas Labor Code(s current disability definition and its reference to ADA policies.  See footnote 20 above.  This Court presumes that in amending a statute, the Legislature is aware of the interpretations of that statute.  �TA \s "166 S.W.2d 125" \c 3�McBride v. Clayton, 166 S.W.2d 125, 128 (Tex. Comm(n App. 1942, opinion adopted); �TA \s "53 S.W.2d 774" \c 3�Smith v. Texas Co., 53 S.W.2d 774 (Tex. Comm(n App.1932, holding approved).


� �TA \s "524 U.S. 624" \c 2�Bragdon v. Abbott, 524 U.S. 624, 638 (1998) ((Nothing in the definition suggests that activities without a public, economic, or daily dimension may somehow be regarded as so unimportant or insignificant as to fall outside the meaning of the word (major.( The breadth of the term confounds the attempt to limit its construction in this manner.().


� This is clear from the fact that working is a major life activity, �TA \s "29 CFR § 1630.2(i)" \c 7 \l "29 C.F.R.  1630.2(i)"�29 C.F.R. ( 1630.2(i); �TA \s "181 F.3d 645" \c 2�EEOC v. R.J. Gallagher Co., 181 F.3d 645, 654-655 (5th Cir. 1999); �TA \s "100 S.W.3d 303" \c 3�Haggar Apparel Co. v. Leal, 100 S.W.3d 303, 308 (Tex.App.(Corpus Christi 2002, no pet.), even though not everyone works every day, and many are not employed at all.  See also �TA \s "524 U.S. 624" \c 2�Bragdon v. Abbott, 524 U.S. 624 (1998) and �TA \s "192 F.3d 1226" \c 2 \l "McAlindin v. County of San Diego, 192 F.3d 1226, 1233 (9th Cir. 1999)"�McAlindin v. County of San Diego, 192 F.3d 1226, 1233 (9th Cir. 1999), opinion amended, 201 F.3d. 1211 (9th Cir.), cert. denied, 530 U.S. 1243 (2000) holding that reproduction an sexual activities are major life activities, despite the fact that many people do not engage in either frequently, or indeed at all.


� The Sutton majority stated, in relevant part:


Finally, and critically, findings enacted as part of the ADA require the conclusion that Congress did not intend to bring under the statute(s protection all those whose uncorrected conditions amount to disabilities. Congress found that (some 43,000,000 Americans have one or more physical or mental disabilities, and this number is increasing as the population as a whole is growing older.(  ( 12101(a)(1). This figure is inconsistent with the definition of disability pressed by petitioners. 


Sutton at 484 (emphasis added).  Of course, there would be no inconsistency between the relatively modest number of people with leg amputations and the 43 million figure.  See footnote 53 above.


� Dahill is analogous to the instant case because the statutory definition of disability at issue in that case was essentially identical to that in the �TA \s "748 N.E.2d 956" \c 3�TCHRA, 748 N.E.2d at 959 n.6, and because that state(s case law generally follows federal precedent.  White v. University of Massachusetts at �TA \s "574 N.E.2d 356" \c 3 \l "Boston, 574 N.E.2d 356, 358 (Mass. 1991)"�Boston, 574 N.E.2d 356, 358 (Mass. 1991); �TA \s "691 N.E.2d 526" \c 3 \l "Dartt v. Browning-Ferris Industries, Inc., 691 N.E.2d 526, 532 (Mass. 1998)"�Dartt v. Browning-Ferris Industries, Inc., 691 N.E.2d 526, 532 (Mass. 1998) ((We are also guided in our resolution by interpretations of the Americans with Disabilities Act().


� Compare �TA \s "152 F.3d 464" \c 2 \l "Washington v. HCA Health Servs., 152 F.3d 464, 467 (5th Cir. 1998)"�Washington v. HCA Health Servs., 152 F.3d 464, 467 (5th Cir. 1998) ((the text of the ADA is not unambiguously clear on this matter(), vacated, 527 U.S. 1032 (1999); �TA \s "136 F.3d 933" \c 2 \l "Matczak v. Frankford Candy & Chocolate Co., 136 F.3d 933, 937 (3d Cir. 1997)"�Matczak v. Frankford Candy & Chocolate Co., 136 F.3d 933, 937 (3d Cir. 1997) (([t]he ADA itself does not say whether mitigating measures should be considered(); �TA \s "102 F.3d 516" \c 2 \l "Harris v. H & W Contracting Co., 102 F.3d 516, 521 (11th Cir. 1996)"�Harris v. H & W Contracting Co., 102 F.3d 516, 521 (11th Cir. 1996) ((nothing in the language of the statute itself . . . rules out( determining (the existence of a substantial limitation without regard to mitigating measures(). Compare also �TA \s "135 S.W.3d 681" \c 3�Warner, supra, 135 S.W.3d at 685 (finding the Inmate Litigation Act silent as to when a petition is deemed filed, and thus considering policy implications and legislative history).


� See, e.g., �TA \s "156 F.3d 321" \c 2 \l "Bartlett v. New York State Bd. of Law Examiners, 156 F.3d 321, 329 (2nd Cir. 1998)"�Bartlett v. New York State Bd. of Law Examiners, 156 F.3d 321, 329 (2nd Cir. 1998), vacated, 527 U.S. 1031 (1999); �TA \s "152 F.3d 464" \c 2�Washington, supra, 152 F.3d at 470-471; �TA \s "149 F.3d 626" \c 2 \l "Baert v. Euclid Beverage, Ltd., 149 F.3d 626, 629-30 (7th Cir. 1998)"�Baert v. Euclid Beverage, Ltd., 149 F.3d 626, 629-30 (7th Cir. 1998); �TA \s "136 F.3d 854" \c 2 \l "Arnold v. United Parcel Service, Inc., 136 F.3d 854, 859-66 (1st Cir. 1998)"�Arnold v. United Parcel Service, Inc., 136 F.3d 854, 859-66 (1st Cir. 1998); �TA \s "136 F.3d 933" \c 2�Matczak v. Frankford Candy & Chocolate Co., 136 F.3d 933, 937-38 (3rd Cir. 1997); �TA \s "115 F.3d 624" \c 2�Doane v. City of Omaha, supra, 115 F.3d at 627; �TA \s "102 F.3d 516" \c 2�Harris v. H&W Contracting Co., 102 F.3d 516, 520-21 (11th Cir. 1996); �TA \s "87 F.3d 362" \c 2 \l "Holihan v. Lucky Stores, Inc., 87 F.3d 362, 366 (9th Cir. 1996)"�Holihan v. Lucky Stores, Inc., 87 F.3d 362, 366 (9th Cir. 1996), cert. denied, 520 U.S. 1162 (1997).


� See nn. 72-74 below.


� The policies supporting the TCHRA(s predecessor statute are similar.  �TA \s "PUBLICATION CODE § 121.001" \c 1 \l "Tex. Human Resources Code  121.001"�Tex. Human Resources Code ( 121.001 ((The policy of the state is to encourage and enable persons with disabilities to participate fully in the social and economic life of the state, to achieve maximum personal independence, to become gainfully employed, and to otherwise fully enjoy and use all public facilities available within the state.().


� Compare �TA \s "748 N.E.2d 956" \c 3�Dahill, supra, 748 N.E.2d at 962 (recognizing that its rejection of Sutton was more consistent with the broad interpretation accorded remedial statutes).


� Apparently one motivation for the amendment was to respond to what was viewed as an unnecessarily strict definition of disability by this Court in �TA \s "745 S.W.2d 314" \c 3�Chevron Corp. v. Redmon, 745 S.W.2d 314 (Tex. 1987), interpreting an earlier definition adopted in 1983 (and thus not relevant to this case).  See Texas Sunset Advisory Commission Recommendations, at p.338 (Feb. 1989) (Appendix D).  The Rehabilitation Act(s definition was adopted with one exception ( the TCHRA did not refer to individuals who are (regarded as( disabled. See Conference Committee Report, �TA \s "SB 479" \c 1 \l "S.B. 479 (May 1989)"�S.B. 479 (May 1989) (attached as Appendix E).  In all other respects, it was intended to conform to the Rehabilitation Act.  See Texas Sunset Advisory Commission Recommendations, at p.338 (Feb. 1989) (Appendix D); Bill Analysis, �TA \s "SB 479" \c 1�S.B. 479 (attached as Appendix F).


� This amendment added the (regarded as( prong left out of the 1989 definition.  See H.B. 860 (Feb. 15, 1993) (attached as Appendix C).


� No distinction between the two federal laws could have been perceived, because their definitions were identical, see footnote 11 above, and because the ADA expressly stated that as much as possible, its standards were the same as those in the Rehabilitation Act, �TA \s "42 USCA § 12117(b)" \c 1 \l "42 U.S.C.  12117(b)"�42 U.S.C. ( 12117(b), and that in any event the ADA was not to be interpreted to provide any lesser protections.  �TA \s "42 USCA § 12201" \c 1 \l "42 U.S.C.  12201"�42 U.S.C. ( 12201.


� The Senate Report also clarifies that states that an important goal of the third prong of the disability definition (the (regarded as( prong)  is (to ensure that persons with medical conditions that are under control, and that therefore do not currently limit major life activities, are not discriminated against on the basis of their medical conditions. For example, individuals with controlled diabetes or epilepsy are often denied jobs for which they are qualified. Such denials are the result of negative attitudes and misinformation.(  Senate Rep. at 24.


� See, e.g., 56 Fed. Reg. 35,727(35,728 (1991) (responding to comments to its proposed regulations, and stating that (the determination of whether an impairment substantially limits one or more major life activities is to be made without regard to the availability of medicines, assistive devices, or other mitigating measures.( ); �TA \s "29 CFR Part 1630" \c 7�29 C.F.R. Part 1630 App. ( 1630.2(j) (([t]he determination of whether an individual is substantially limited in a major life activity must be made on a case by case basis, without regard to mitigating measures such as medicines, or assistive or prosthetic devices.(); EEOC Compliance Manual ( 902.5 ((Example 3 -- CP(s right leg was amputated below the knee. Using a prosthesis, he can walk for a long distance without discomfort. CP has an impairment that substantially limits his ability to walk, even though he can walk with the use of a prosthesis. CP is an individual with a disability.().


� See �TA \s "28 CFR Part 35" \c 7�28 C.F.R. Part 35 App. A ( 35.104 (([t]he question of whether a person has a disability should be assessed without regard to the availability of mitigating measures, such as reasonable modification or auxiliary aids and services(); �TA \s "28 CFR Part 36" \c 7�28 C.F.R. Part 36 App. A ( 36.104 (same); Title II Technical Assistance Manual, II�2.4000 (DOJ 1992) ((Whether a person has a disability is assessed without regard to the availability of mitigating measures, such as reasonable modifications, auxiliary aids and services, services and devices of a personal nature, or medication.(); Title III Technical Assistance Manual, III� 2.4000 (DOJ 1992) (same).


� See 56 Fed. Reg. 45,584, 45,585 (1991).


� Courts rely on judicial precedent under the Rehabilitation Act to construe the ADA. See, e.g., �TA \s "524 U.S. 624" \c 2�Bragdon v. Abbott, 524 U.S. 624, 644-645 (1998).


�In contrast to these decisions, which the Legislature is presumed to have been aware of when it enacted the TCHRA(s disability definition, since the Sutton decision, a number of federal courts have held that epilepsy, even if not completely controlled, no longer constitutes a disability under the Americans with Disabilities Act.  See �TA \s "223 F.3d 704" \c 2 \l "Otting v. J.C. Penney Co., 223 F.3d 704, 710 n.4 (8th Cir. 2000)"�Otting v. J.C. Penney Co., 223 F.3d 704, 710 n.4 (8th Cir. 2000) ((the majority of the district courts have concluded that the claimants concerned were not disabled in light of Sutton().  See also �TA \s "57 F.Supp.2d 448" \c 2 \l "Todd v. Academy Corp., 57 F. Supp. 2d 448, 452 (S.D. Tex. 1999)"�Todd v. Academy Corp., 57 F. Supp. 2d 448, 452 (S.D. Tex. 1999) ((This element of the definition of disability has undergone serious changes in light of the recent Supreme Court opinion in Sutton . . . Prior to this decision, . . . epilepsy would, without question, be considered a substantial limitation on several major life activities, and a person suffering from epilepsy would receive nearly automatic ADA protection.().


� At least one other state deferral agency has rejected the Sutton analysis, despite a substantially similar state law definition of disability, 43 P.S. ( 954 (p.1), and even though that state(s statute is generally interpreted consistently with federal law, Chmill v. City of Pittsburgh, 412 A.2d 860, 871 (Pa. 1980).  See the minutes of the Pennsylvania Human Rights Commission meeting (Feb. 28, 2000), attached as Appendix G.


� In fact, Justice McGraw applied this analysis to the precise issue presented in the instant case, and rejected Sutton because, for the numerous reasons set out in his opinion, it frustrates Congressional intent. �TA \s "538 S.E.2d 389" \c 3�Stone, supra, 538 S.E.2d at 411-412.


� See �TA \s "TX LABOR § 21.120(a)" \c 6 \l "Tex. Labor Code  21.120(a)"�Tex. Labor Code ( 21.120(a) ((An employer does not commit an unlawful employment practice by adopting a policy prohibiting the employment of an individual who currently uses or possesses a controlled substance as defined in Schedules I and II of Section 202, �TA \s "21 USCA Section 801" \c 1 \l "Controlled Substances Act . . . 21 U.S.C. Section 801"�Controlled Substances Act . . . 21 U.S.C. Section 801 et seq. . . .(); �TA \s "TX LABOR § 21.303" \c 6 \l "Tex. Labor Code  21.303 (A report or record required by the commission under this subchapter must conform to a similar record or report required under 42 U.S.C. Section 2000e-8(c).)"�Tex. Labor Code ( 21.303 ((A report or record required by the commission under this subchapter must conform to a similar record or report required under 42 U.S.C. Section 2000e-8(c).().


��TA \s "USCA Section 2000e-8(c)" \c 1 \l ""� See �TA \s "TX LABOR § 62.052(a)" \c 6 \l "Tex. Labor Code  62.052(a)"�Tex. Labor Code ( 62.052(a) ((In determining the wage of a tipped employee, the amount paid the employee by the employer is the amount described as paid to a tipped employee under . . . 29 U.S.C. Section 203(m)(); �TA \s "TX LABOR § 201.011(26)" \c 6 \l "Tex. Labor Code  201.011(26)"�Tex. Labor Code ( 201.011(26) (((Indian tribe( has the meaning assigned by . . . 26 U.S.C. Section 3306(); �TA \s "TX LABOR §  201.023" \c 6 \l "Tex. Labor Code   201.023"�Tex. Labor Code (  201.023 ((In this subtitle, (employer( also means an employing unit that . . . is a nonprofit organization under . . . 26 U.S.C. Section 501(c)(3)().


��TA \s "USCA Section 501(c)(3)" \c 1 \l ""� Compare �TA \s "TX LABOR § 21.122(b)" \c 6 \l "Tex. Labor Code  21.122(b)"�Tex. Labor Code ( 21.122(b) ((To determine the availability of and burden of proof applicable to a disparate impact case involving age discrimination, the court shall apply the judicial interpretation of the Age Discrimination in �TA \s "1967 . . . 29 USCA Section 621" \c 1 \l "Employment Act of 1967 . . . 29 U.S.C. Section 621"�Employment Act of 1967 . . . 29 U.S.C. Section 621 et seq.().


� Apparently some sixty-three percent of adults wear eyeglasses or contact lenses.  See National Center for Health Statistics, U.S. Dep't of Health & Human Servs., Eye Care Visits and Use of Eyeglasses or Contact Lenses 29 (Vital & Health Statistics Series 10, No. 145, 1984). 


� See, e.g., Title II Technical Assistance Manual, II�2.4000 (DOJ 1992) ((A person with a minor vision impairment, such as 20/40 vision, does not have a substantial [limitation] of the major life activity of seeing.(); �TA \s "1995 WL 241476" \c 2 \l "Young v. Runyon, No. 01942399, 1995 WL 241476, at *4 (EEOC Apr. 19, 1995)"�Young v. Runyon, No. 01942399, 1995 WL 241476, at *4 (EEOC Apr. 19, 1995) (judging individual with uncorrected vision of 20/30 not substantially limited).


� �TA \s "136 F.3d 854" \c 2�Arnold v. United Parcel Service, Inc., 136 F.3d 854, 866 n.10 (1998) (holding that diabetes is assessed without regard to mitigating measures).


� �TA \s "152 F.3d 464" \c 2�Washington v. HCA Health Services, 152 F.3d 464, 471 (1998) (holding that many disabilities, including in that case Adult Stills disease, should be assessed without mitigating measures), vacated, 527 U.S. 1032 (1999).


� There were relatively few reported disability cases under the TCHRA, even before Sutton.  By amici(s count, there were 37 Texas appellate decisions (reported or unreported) involving such claims in the nearly 16 years between the effective date of the original TCHRA and the Sutton decision, an average of just over two per year.  In addition, the most recent statistics show that only about 15% of TCHRA complaints are based on disability (which is lower than the percentage of charges based on age, race, sex, or retaliation).  TCHR Annual Report (2002), Cases Filed by Basis, http://tchr.state.tx.us/arpt/ar2002.pdf.  That translates into approximately 250 charges per year, id., of which only about 45 can be expected to end in litigation.  TCHR Annual Report (2002), Cases Filed by Closure (reflecting that there is a notice of civil action filed in 18.2% of employment cases generally). 


� In addition, the employer may still avoid liability by asserting various defenses.  For example, in an accommodation case the employer is not liable if it shows that the accommodation sought would pose an undue hardship.  �TA \s "TX LABOR § 21.128" \c 6�Texas Labor Code ( 21.128.


� Indeed, even before Sutton, the American Bar Association determined that the employer prevailed in over 90% of ADA the cases.  �TA \s "748 N.E.2d 956" \c 3�Dahill, supra, 748 N.E.2d at 964.





