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STATEMENT REGARDING ORAL ARGUMENT
Oral argument would be helpful to this Court in understanding the findings of the trial court on remand, the summary judgment record showing the recent improvements in the care and treatment of diabetes, and the important and precedent-setting legal issues presented.
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JURISDICTIONAL STATEMENT
(A) 
The district court had federal question jurisdiction over this case under the Americans With Disabilities Act, 42 U.S.C. §§12101-213.

(B) 
This Court has jurisdiction over this case under 28 U.S.C. §1291.

(C) 
Appellant’s Notice of Appeal was filed on July 14, 2000, within 30 days of the trial court’s judgment entered on July 7, 2000.               

(D) 
This appeal is from a final judgment that disposes of all parties’ claims.  

ISSUES PRESENTED
I.
The Trial Court Erred in Refusing to Follow the Clear

 Mandate of This Court on Remand.

II.
Appellant is Entitled to Judgment on the Remanded Issue. The Summary Judgment Record Establishes as a Matter of Law that Chandler/Daugherty’s “Per Se” Rule is No Longer Viable in Light of Improvements in Medical Technology that Did Not Exist at the Time of Those Decisions, that Allow Drivers with Insulin-Dependent Diabetes in General, and Appellant in Particular, to Operate a Vehicle Safely.  

III.
If This Court Grants Appellant Judgment on the Chandler Issue, Appellant is Also Entitled to Judgment that He is Disabled Because the Summary Judgment Record Establishes as a Matter of Law that Appellee Regarded Appellant as Being Disabled.   

STATEMENT OF THE CASE
This case, which is before this Court for a second time, is brought under the Americans with Disabilities Act (“the ADA”). In “Kapche 1”,  Justice Weiner, joined by Justices Jolly and Parker, authored an opinion reversing the trial court’s summary judgment.  The trial court’s judgment was based on its finding that Appellee City of San Antonio was justified in  automatically disqualifying Appellant Jeff Kapche from employment as a  police officer due to his insulin-dependent diabetes.  See Kapche v. City of San Antonio, 176 F.3d 840, 841 (5th Cir. 1999)(R.E. Tab E). 

In reversing the trial court’s judgment, this Court issued a mandate to the trial court to determine on remand “whether today there exists new or improved technology–not available at the time Chandler [v. City of Dallas, 2 F.3d 1385 (5th Cir. 1993)] and Daugherty [v. City of El Paso, 56 F.3d 695 (5th Cir. 1995)] were decided–that could now permit insulin-dependent diabetic drivers in general, and Kapche in particular, to operate a vehicle safely.” Kapche, 176 at 847.  This Court further mandated that, if the trial court should find a sufficient factual basis for overcoming the per se rule, it was to open discovery (or conduct a full blown merits trial) for a determination of Kapche’s qualifications to perform all of the essential functions of the job.  Id.     

However, the trial court declined to follow this Court’s express and specific mandate, finding instead that it was constitutionally prohibited from complying.  The trial court based its decision on its belief that to do so would result in an “advisory opinion.”  5 R 1071(Tab D). The trial court instead entered the same judgment it did in Kapche 1, that because Chandler and Daugherty had not been overruled and were “good law” at the time the City of San Antonio decided not to hire Kapche, “those cases controlled (and justified) the City’s decision.”  Id. 
Thus, the trial court once again holds that Kapche is automatically disqualified under Chandler/Daugherty  from employment due to his having insulin-dependent diabetes. The court denied Appellant’s and granted Appellees’ Motion for Summary Judgment on the remanded Chandler issue.  Id.  


Without ruling on the merits, the trial court also denied Appellant’s and granted Appellee’s Motion for Summary Judgment on the issue of whether Appellee regarded Appellant as being disabled. Id.
 The trial court held that Kapche’s dispositive motion on this issue was moot when it held (as it had before) that “Appellant was not qualified in 1994 when he was rejected from the San Antonio Police Department.”  5 R 1071 (Tab D).  Finally, the trial court again dismissed the case.  Id.  Hence, this second appeal.

STATEMENT OF FACTS
Jeff Kapche has had insulin-dependent diabetes since 1985. Diabetes is a disease that affects a person’s ability to make insulin, or in some cases, a person’s ability to effectively utilize it. In Kapche’s case, his pancreas produces no insulin.  Because insulin is necessary for the body’s proper use and absorption of sugar, sugar levels in the bloodstream can become toxic. This can cause long term complications such as blindness, kidney failure and heart disease.  Because of his Type I , insulin-dependent diabetes, Jeff Kapche must inject himself with insulin to maintain proper blood sugar levels. During his years of living with diabetes,  Kapche maintained good control of his blood sugar levels. See Kapche v. City of San Antonio, 176 F.3d 840, 841 (5th Cir. 1999); 4 R 740, Exh. H,R.
Having always wanted to be a police officer, Kapche attended the police academy on his own in 1993, and in 1994 applied with the San Antonio Police Department (SAPD) for the position of police cadet. A then 26 year-old college graduate, Kapche received excellent scores on the written examination and successfully completed the mandatory background check. After submitting to the medical exam and voluntarily disclosing his diabetic condition, however, he was told by the City of San Antonio that he would not be hired because "[i]nsulin-dependent diabetic mellitus is disqualifying." See id.
Kapche  administratively appealed SAPD's decision and requested a panel of physicians to review his physical capabilities. Both doctors found that Kapche was disqualified to be a police officer in view of SAPD's policy that all insulin- dependent diabetics are disqualified.   One of the doctors recommended that Kapche be offered a sedentary position with the SAPD. Kapche’s appeal was denied and the City informed him that he was qualified to perform only sedentary jobs, and that no such jobs were available.  Kapche, thus was not provided an indivdualized assessment of his qualifications. See id. 
Following his rejection, Kapche obtained employment in 1994 as a deputy sheriff with the Fort Bend County Sheriff’s Department.  He has served there for more than six years, safely performing  virtually the same law enforcement duties that he sought to perform for Appellee. See id.
Since the time of this Court’s decisions in Chandler and Daugherty, vast improvements have been made in the treatment and care of diabetes.  Through new and improved  technology and treatment protocols, persons with insulin dependent diabetes can now self-monitor and self-medicate themselves in a manner that allows them to drive safely. See 4 R 740,  Exh. A,B (R.E. Tab F,G)

These major changes include the advent of portable pocket sized blood monitors, genetically engineered human insulin to replace cow and pig insulins used in the past, insulin pens which can be carried in a shirt pocket, and a highly helpful blood test that shows a person’s control over a 90 day period.  These advances have resulted in employment protocols which have replaced blanket exclusions in the areas of airplane pilots, law enforcement officers and interstate drivers.  See id.  

Due, in part, to these medical advances,  Jeff Kapche has been safely performing the very same tasks safely with the Fort  Bend County Texas Sheriff’s Department as those Appellee regarded him unable to do.  See id.


SUMMARY OF THE ARGUMENT
Under well-established precedent, the trial court was required on remand to follow the specific and express mandate of this Court: to determine whether the per se rule established Chandler and Daugherty remains viable in light of whether improvements in medical technology exist today, that did not exist at the time of those decisions, that allow drivers with insulin-dependent diabetes in general, and Jeff Kapche in particular, to operate a vehicle safely.  The trial court, however, declined to do so. 

Despite the trial court’s view that following the mandate would result in an unconstitutional advisory opinion, the “law of the case” doctrine requires it to obey this Court’s mandate. This rule exists in order to avoid exactly what has happened here:  second-guessing of the appellate courts and endless litigation. At the very least, then, Appellant is entitled to another remand for the trial court to do what it should have done the first time. 

Despite the trial court’s failure, a second remand on the Chandler issue is not necessary.  This Court can, and should in the interest of judicial economy,  review the trial court record de novo and make the determination the trial court failed to make: that medical technology has advanced since the time of Chandler/Daugherty to the point that allows persons with insulin-dependent diabetes generally, and Jeff Kapche in particular, to drive vehicles safely. 

 Moreover, intervening case law since the time of Kapche 1 compels this result. It is now clear beyond dispute that individualized assessments  are required under the Americans with Disabilities Act.  See Sutton v. United Air Lines, Inc., 527 U.S. 471, 119 S.Ct. 2139, 2147, 144 L.Ed.2d 450 (1999); EEOC v. Exxon,Corp.,  203 F.3d 871  (5th Cir. 2000).  
 

In the event this Court reviews the summary judgment evidence de novo and enters judgment on the Chandler issue, this Court should also enter judgment as a matter of law that Kapche was disabled within the meaning of the ADA in that he was “regarded as” disabled by the City of San Antonio. Because the City has judicially admitted this issue by continually asserting in its pleadings and discovery answers that it regarded Kapche as incapable of all but sedentary activities, he was clearly entitled to summary judgment, which this Court should enter in its de novo review.

Accordingly, Kapche is entitled to judgment from this Court: (1) that new improvements in medical technology exist today that did not exist at the time of Chandler/Daugherty that allow persons with insulin dependent diabetes in general,  and Kapche in particular, to drive vehicles safely; and (2) that the City of San Antonio regarded Kapche as disabled.  If this judgment is entered, the case should be remanded to the trial court for a full blown trial on the merits on whether Kapche is qualified for all of the essential duties of a police officer, and for all remaining issues, including attorney’s fees.  

In the alternative, Kapche is entitled to a second remand on the Chandler issue with directions again to the trial court to make this determination, and if it finds in Kapche’s favor, to proceed to a full blown trial on the merits on the issue of whether Kapche is qualified for all of the essential duties of a police officer.  

ARGUMENT

Standard of Review
Summary judgment is proper in any case where there is no genuine issue of material fact. See Fed. R. Civ. P. 56 (c); Celotex Corp.. v. Catrett, 477 U.S. 317, 324, 106 S. Ct. 2548, 2552 (1986). A plaintiff moving for summary judgment may satisfy its burden by submitting summary judgment proof that establishes all elements of its cause of action as a matter of law. See San Pedro v. U.S., 79 F.3d 1065, 1068 (11th Cir. 1996). 

Discussion of Issues
I.

The Trial Court Erred in Refusing to Follow 

the Clear  Mandate of this Court.

The clear mandate of this Court on remand was for the trial court to determine whether the “per se” rule established by this Court in Chandler and Daugherty, banning persons with insulin-dependent diabetes from all jobs requiring driving, remains viable in light of current medical technology for the treatment and care of persons with diabetes.  The trial court declined to do this.  

The trial court was not, of course at liberty to simply ignore this Court’s mandate. Because the case was already decided once by a panel of this Court, the law of the case doctrine applies.  Under this doctrine, “an issue of law or fact decided on appeal may not be reexamined either by the district court on remand or by the appellate court on a subsequent appeal."  See United States v. Becerra, 155 F.3d 740, 752‑753 (5th Cir.1998).    “A lower court on remand must implement both the letter and the spirit of the appellate court's mandate, and may not disregard the explicit directives of that court.”  Id.    The premise of this rule is that there “would be no end to a suit if every obstinate litigant could, by repeated appeals, compel a court to listen to criticisms on their opinions.”  Id.   

In  Harris v. Sentry Title Co., 806 F.2d 1278 (5th Cir.1987), the trial court  dismissed the case a second time in contravention of the remand order. This Court held, “it cannot be disputed that when the further proceedings in the trial court are specified in the mandate of the Court of Appeals, the district court is limited to holdings such as are directed."   See id. at 1279.  Under this doctrine, not even another panel can “overrule the prior determination of another panel of this Court.”  See id at 1282. The trial court in this case, then, was obligated to follow this Court’s remand order.  

One exception to this rule is when intervening case law changes the law.  However, the only intervening case law relevant to the issue at bar works directly against the trial court’s position.  These new cases establish that  blanket bans are not permitted as a matter of law, and that determinations under the ADA must be made individually. In  Sutton v. United Air Lines, Inc., 527 U.S. 471, 119 S.Ct. 2139, 2147, 144 L.Ed.2d 450 (1999), the United States Supreme Court held that determinations under the ADA require “an individualized inquiry.”  See also  Albertsons, Inc. v. Kirkingburg, 527 U.S. 555, 119 S.Ct. 2162, 2170, 144 L.Ed.2d 518 (1999) (where the Supreme Court held that a successful  “direct threat” defense  ordinarily requires "an individualized assessment of the individual's present ability to safely perform the essential functions of the job," based on medical or other objective evidence);  Bragdon, 524 U.S., at 649, 118 S.Ct. 2196 (citing  School Bd. of Nassau Cty. v. Arline, 480 U.S. 273, 288, 107 S.Ct. 1123, 94 L.Ed.2d 307 (1987)); E.E.O.C. v. Exxon Corp.,  203 F.3d 871  (5th Cir. 2000). The trial court correctly concluded in an earlier order that intervening case law applies retrospectively, but declined to apply intervening case law on this issue. 4 R 811.   

The trial court based its  summary judgment on its stated belief that Appellee’s blanket exclusion policy was justified by Chandler. On the first appeal, however, Appellant stipulated in writing to this Court and then in oral argument that it did not rely on Chandler, Daugherty or blanket bans. See Appellant’s Statement Regarding Oral Argument.  Instead, it doggedly maintained that it gave Kapche an individualized assessment.   When this Court held against it on that point, Appellee did not appeal that holding or ask for rehearing. Given the City’s  judicial admission and this Court’s finding that the City did not perform an individualized assessment of Kapche, this Court  properly remanded the case on the record before it.  Regardless of whether the trial court was  aware of the state of the record before this Court, its mission was to “implement both the letter and the spirit of the appellate court's mandate” and not to “disregard the explicit directives of that court.”  See  United States v. Becerra, 155 F.3d 740, 752‑753 (5th Cir.1998).

The trial court’s  refusal to comply with the mandate  seems to rest upon its impression that compliance with this Court’s order  would be an advisory opinion.  This is not, with all due respect, the case. This Court held that if Appellant established that blanket exclusions are no longer viable, Appellant was entitled to a trial on the merits; no more and no less. This holding completely negates any argument that this Court rendered an advisory opinion.  If Appellee felt that the Court of Appeals’ order was “broad” or lacked “constitutional authority”, it certainly had the right to challenge it, but failed to do so.

The trial court seems to misunderstand the very basis of this Court’s “per se” rule expressed in Chandler and Daugherty. The Chandler court clearly pointed out  that blanket bans of diabetics were subject to the factual foundations supporting them.  The Chandler opinion clearly placed  litigants who enact blanket bans on notice that such bans are measured by the current state of medicine.  This Court observed in this very case that time has passed  and medicine has changed. See Kapche, 176 F.3d at 186.   
The trial court seems to assume that this Court’s opinion effectively bans blanket exclusions only in the future.  This overstates the Court’s mandate.  The blanket exclusion rules of Chandler/Daugherty were modified by Kapche I, overruled by the United States Supreme Court in the Sutton trilogy, and finally put to bed in this Circuit in Exxon.  The first question at oral argument in Kapche 1 dealt with this very issue.  Appellee’s counsel candidly conceded that the time had come and gone for blanket bans, insisting instead that the City gave Kapche an individualized assessment.  Thus,  compliance with the mandate would not constitute an advisory opinion, and the trial court was incorrect in concluding that Kapche’s success in challenging the ban will entitle him to no relief.  Having placed its fate in the “individualized assessment” argument at the Fifth Circuit, Appellee must live by the record it brought to that Court. 

In the final analysis, the trial court simply disagreed with this Court’s disposition of this case. In the words of the trial court, “the city cannot be held liable for refusing to hire Kapche in 1994”.  This was the precise holding which this Court

vacated in Kapche 1. Even if this Court were wrong,  and even if Chandler had not 

pointed out that  blanket exclusions rest on factual foundations subject to change, and even if the Supreme Court’s pronouncements were mere dicta, none of which is true, this court’s remand is still the law of the case and must be followed.  Had it been followed, Appellant would have been entitled to summary judgment, as it is before this Court.


II.

Appellant is entitled to Judgment on the Remanded Issue. The Summary Judgment Evidence Establishes as a Matter of Law that Chandler/Daugherty’s “Per Se” Rule is No Longer Viable in Light of Improvements in Medical Technology that Did Not Exist at the Time of those Decisions, That Allow 
Drivers  with Insulin-Dependent Diabetes in General, and Appellant in Particular, to Operate a Vehicle Safely.  

Due to the trial court’s refusal to comply with this Court’s remand order, the trial court  never reviewed the summary judgment record on the issue of whether or not blanket bans of diabetics are viable in light of advancements in diabetes care.  The very thorough summary judgment record on this issue, gathered in compliance with this Court’s mandate, demonstrates clearly that the answer to this Court’s question is ‘‘no.”  Even were it not clear under the Sutton trilogy which came down since Kapche 1, the summary judgment record makes it clear that individualized assessments of persons with diabetes is the only acceptable method of screening applicants under the ADA. See See Sutton v. United Air Lines, Inc., 527 U.S. 471, 119 S.Ct. 2139, 144 L.Ed.2d 450 (1999); Murphy v. United Parcel Service, Inc., 527 U.S. 516, 119 S.Ct. 2133, 144 L.Ed.2d 484, (1999);  Albertsons, Inc., v. Kirkingburg, 527 U.S. 555, 119 S.Ct. 2162, 144 L.Ed.2d 518, (1999); see also E.E.O.C. v. Exxon Corp.,  203 F.3d 871,875  (5th Cir. 2000)(direct threat determinations must be made on a case by case basis,  focusing on “the individual employee, examining the specific risk posed by the employee’s disability.”)

Kapche's summary judgment evidence on this issue includes the testimony of  two of the world’s preeminent leaders in the care and treatment of diabetes, Ralph DeFronzo, M.D., and Edward Horton, M.D.  These doctors are of the unequivocal opinion that advances in medical technology since the time Chandler was decided now permits persons with insulin dependent diabetes in general, and Kapche in particular, to operate a vehicle safely.  4 R 740, Exh. A,B (R.E. Tab F)

1. Ralph DeFronzo, M.D. Dr. DeFronzo, one of the world’s premier diabetes authorities, is professor of medicine and chief of the Diabetes Division at the University of Texas Health Science Center at San Antonio and has served at the medical school since 1988. Dr. DeFronzo also functions as the deputy director of the Texas Diabetes Institute. This state of the art facility cares for approximately 8,000 diabetic patients in San Antonio and surrounding area. Dr. DeFronzo has been very active with the American Diabetes Association, and has served as chairman of the several committees for the American Diabetes Association over the past 15 years.  See 4 R 740, Exh. A (R.E. Tab F) 
Dr. DeFronzo notes the improvements in medical technology since Mr. Lyle S. Chandler challenged the City of Dallas' blanket exclusion of insulin dependent diabetics. He has painstakingly chronicled the advances in treatment since the Chandler record was developed until the present time, and this overwhelming record is virtually uncontroverted.  Id.
2. Edward Horton, M.D.  Dr. Edward  Horton, is a professor at Harvard Medical School and vice president and director of Clinical Research at the Joslin Diabetes Center. The Joslin Diabetes Center is both the oldest and the largest clinical treatment and research center for diabetes in the United States. Dr. Horton is board certified in internal medicine and in endocrinology and metabolism. Dr. Horton is the associate editor of Diabetes, an official publication of the American Diabetes Association and he has been on the editorial board or an editor of many other diabetes publications. He has published three books, nearly 100 original reports, and has written over 60 review articles and book chapters. See 4 R 740, Exh. B (R.E. Tab F) 
The testimony of both of these physicians shows that  the landscape of diabetes care has dramatically advanced in the last ten years..  Unfortunately, at the time of Mr. Chandler's difficulties, medical technology was not developed to the point where insulin-dependent diabetics could self-monitor and self-medicate themselves in the manner that today's technology allows.  Id.

3.  Changes in Diabetes Care.
(a) Portable glucose monitors.
One of the most significant improvements in this area is the introduction of portable pocket-size monitors that allow regular blood glucose monitoring by diabetes patients themselves.  These can provide a measure of blood glucose within 15-30 seconds with a tiny drop of blood . They are very accurate, inexpensive, and user friendly, so that user error is negligible. Id. 

Before the introduction of these monitors (at the time of Chandler) patients were relegated to quarterly blood tests at laboratories.  These did nothing to help avoid low blood sugars.  Thus, in the days of Chandler, people with diabetes had to feel the onset of a hypoglycemic episode before they could dealt with it.  Now, Jeff Kapche and others can prevent the onset of such episodes  by adjusting their insulin doses and carbohydrate intake.  Id. 
These portable monitors also have memories, so that their readings can be downloaded onto a computer and the patients’ doctors and even employers can see for themselves the patients’ control.  This was not an option available to Mr. Chandler at the time his case was decided.  Id.    

(b) Routine hemoglobin testing. Another new testing procedure available is the routine glycosolated hemoglobin test in laboratories all over the United States.  This test measures the mean day-long blood glucose level of patients over a ninety-day period.  This allows both patients and their doctors and employers to have an accurate picture, not only of their current blood glucose value, but also their degree of compliance for the preceding ninety days.  Id.
(c) New insulin delivery systems. During the last five years, technology has advanced to the point where insulin can be delivered without syringes and refrigerated insulin, as in Chandler’s day.  Insulin is now widely available in pens which fit in a shirt pocket, so that the patient can simply set the dosage and push the button to inject the insulin. Not only is this system more convenient, it virtually eliminates the errors that were common with the old system where the patient had to use a syringe to carefully draw out the correct dosage from the refrigerated dial.  Id.
(d) New insulin types.  Medicine has progressed so that insulins are now available that are genetically engineered to be identical to human insulin.  During the times of Mr. Chandler’s difficulties, the types of insulin available were limited to those derived from cows and pigs and were inferior in effectiveness.  The new insulins allow much tighter blood glucose control and allow patients to better prevent hypoglycemia. Id. 


(e) Employment Protocols. Another important change since the time of Chandler has been in the area of employment protocols.  This Court noted these developments in its opinion in this case.  Since 1996, for instance, the FAA has allowed pilots with insulin-dependent diabetes to obtain a private pilot’s license. The FAA protocol requires a variety of monitoring techniques to insure that the person does not suffer a hypoglycemic episode while flying an airplane.  See 14 C.F.R. 167.401; 61 Fed. Reg. 226 at 39282 (1996.) The FAA has also lifted its blanket exclusion of persons with insulin-dependent diabetes from jobs as air traffic controllers.  The Justice Department, in settlement of a lawsuit, compelled two states to adopt driving protocols for self-monitoring school bus drivers who have insulin dependent diabetes.  Finally, just this past summer, the Secretary of Transportation, in his report to Congress on this subject, recommended  the end of a blanket exclusion policy for people with diabetes.  The report concluded that there is “a safe and practicable way” for people with well controlled diabetes to obtain commerical driver’s licenses. 

In 1994, the ATF (Department of the Treasury, Alcohol, Tobacco and Firearms) changed its employment ban of people with diabetes  to a case-by-case  approach. This new policy specifically applies to the position of Criminal Investigator/Special Agent.  See 4 R 740, Exh. H.

 
(f) Jeff Kapche in particular. It is undisputed on this record that Jeff Kapche is a good example of a person who is fastidious with the way he takes care of himself.   He has been safely performing the very same tasks with the Fort Bend County Texas Sheriff’s Department that the City of San Antonio’s blanket exclusion precluded him from doing for the past six years.   Because of his disciplined compliance with his regimen, Kapche has not suffered any threatening hypoglycemic episodes during that time.  Moreover, his glycosated hemoglobin tests, which measure patient compliance for a ninety day period, show excellent control. Jeff Kapche is merely the byproduct and beneficiary of major advancements in diabetes care. He is, without question,  qualified to safely drive vehicles as one of the essential duties of a police officer.  It is Dr. DeFronzo’s expert opinion that Mr. Jeff Kapche is medically qualified to be a police officer and that he is not a direct or indirect threat to himself or others, as exemplified by his career as a peace officer in Fort Bend County.   See id.; see also, Holiday v. City of Chattanooga, 206 F.3d 637, 643  (6th Cir. (2000)(where the Court held “that the fact that an ADA plaintiff currently holds a position similar [is relevant to the issue] of whether  the plaintiff was qualified to perform the essential functions of the job,” quoting Gilday v. Mecosta County, 124 F.3d 760, 765‑66 (6th Cir.1997).

(g) Persons with diabetes as a group. Dr. DeFronzo testifies that people with insulin dependent diabetes are not disqualified as a group from operating vehicles, nor are they, as a group, a threat to themselves or others. Id.  He further testifies that maintaining a position that all such people are disqualified from driving has no basis in medicine, and that the automatic exclusion of Jeff Kapche because he has diabetes is not medically warranted or appropriate. Id.
(h) Appellee’s evidence.  Against this vast array of overwhelming evidence, Appellee hired Dr. Robert F. Dons, a local HMO doctor and ostensible expert, who had treated only eight Type I (insulin-dependent) diabetics in his entire life, and who had absolutely no medical support for his proffered conclusion that blanket bans are appropriate.  4 R 765, Exh. A. As such, his purported testimony is not competent summary judgment evidence.

Dr. Dons has never treated any Type 1 diabetics who are law enforcement officers. Id. at 30. He clearly admits that he has no studies at all to support his speculation  that people with diabetes should not be in law enforcement.  Id. at 27.  He has no knowledge about type I diabetics as patrolmen, nor does he have information as to how they function in these high demand situations. Id at 49. In addition to lacking clinical experience, Dr. Don has never conducted any research studies related to Type I diabetics. See id. at 47.
Dr. Dons is not familiar with the Mathiesen Study of 1997.
  See id. at 42. He additionally is not aware of the Oregon Report of 1997.
  See id.  Nor is he familiar with the Federal Highway Administration’s ground-breaking study regarding the ability of insulin dependant diabetics to hold commercial drivers licences.  See id.at 41.

Yet, Dr. Don admitted the following: (1) That each diabetic is different; each diabetic requires an individualized assessment; (2) the invention of new synthetic insulin, which is more predictable than animal insulin and less likely to stimulate antibodies responses, is a substantial improvement in the technology of insulin; (3) that technology improvements in syringes have made them more reliable in reducing medication error; and (4) that it is not common for a person without a history of having sudden  hypoglycemic episodes to have one.  See id. at 10, 16, 42. 
Accordingly, Appellee’s summary judgment evidence on the Chandler issue fails to raise a fact question.  Judgment should be entered that medical science in the care and treatment of persons with diabetes has advanced since the time of Chandler/Daugherty to the point that it allows persons with diabetes, in general, and Jeff Kapche in particular, to operate vehicles safely. 

III.

The Summary Judgment Evidence Establishes as a Matter of Law that Appellee Regarded Appellant as Being Disabled.   

As a result of its refusal to comply with the mandate and its finding that Kapche was not qualified, the trial court did not address Appellant’s motion for summary judgment on the issue of his being disabled because he was “regarded as” disabled. Just as Appellant  had dutifully presented the trial court a  through summarized record on the viability of blanket bans, he also fully developed and filed a thorough record on the issue of whether the City regarded Kapche as having a disability.  5 R 918. A careful review of this record demonstrates that the City  has judicially admitted that it regarded Kapche  as unable to do anything but “sedentary activities” which involve no potential for “excitement or exertion”.

The City  found that Kapche was disqualified to be a police officer in view of its own policy that all insulin dependent diabetics are disqualified. Under the City’s view, anyone treated with insulin “will not qualify for [any] job which requires them to go out into the field.”  One of the doctors recommended that Kapche be offered a sedentary position with the SAPD.  See Kapche, 176 F.3d at 841-42. 

The United States Supreme Court has explained that the “regarded as” prong of the Act applies when an employer believes “either that one has a substantially limiting impairment that one does not have”  or believes that an impairment is substantially limiting when in fact it is not limiting.  See Sutton v. United Airlines, 527 U.S. 471, 119 S.Ct. 2139,2147, 144 L.Ed.2d 450 (1999).  This is exactly what happened here: the City of San Antonio viewed  Kapche’s diabetes as  substantially limiting when in fact it was not limiting.” “ See id; see also, McInnis v. Alamo Community College Dist., 207 F.3d 276,280 (5th Cir. 2000 ). If Kapche was as impaired as the City believed; i.e.,  capable of only sedentary activities, then he unequivocally would be precluded from all jobs in his field, and at least 88 percent of all jobs in the United States. 5 R 918; Exh. E.

     
Jeff Kapche’s diabetes does not actually limit him in driving or working, as demonstrated by his job performance since he was denied hire by the City, “but [he was] treated as such by the employer.”  See McInnis, id. The City has admitted in writing that under its perception, Kapche was not capable of driving a patrol car, patrolling, or anything else that involved physical exertion. The City concedes that it regarded Kapche  as disabled “not just with respect to Plaintiff’s  operation of a motor vehicle, but also in connection with any stressful or emergency situation which Defendant  may find himself involved in.” The City repeatedly argues that driving is an essential function of the job, taking up sixty percent of the job, and that it is stressful. Appellant  perceived him to be a direct threat to the public and to be unable to handle  stressful situations behind the wheel. 5 R 918; Exh. A, B,G, H.  

This issue comes down to one basic point: The City perceived Kapche as being a person capable of safely performing only sedentary activities.  In answers to discovery, the City made this dispositive admission: The only job Appellee believed Appellant could perform was “a job where there are no unanticipated exertions or excitements.” The City states that it regarded him as unqualified to perform any “physical or strenuous activity” and that allowing him to attempt such activities would “place the general public in reasonable danger.”  Id.  

When asked to list the essential functions that the City believed Kapche was unable to perform, due to his diabetes the City said “there are too many examples to list”.  Id. at Exh. B;   See  Taylor v. Pathmark Stores, Inc., 177 F.3d 180, 188 (3rd Cir. 1999)(if an impairment at a certain level of severity would constitute a disability, then it follows that an employer who perceives an employee as having such an impairment perceives the employee as disabled;)    See also, Deane v.  Pocono Med.  Ctr., 142 F.3d 138 (3rd Cir.  1998).

The courts have interpreted “major life activity” broadly.  In Bragdon v. Abbott, 524 U.S. 624, 118 S.Ct. 2196, 141 L.Ed.2d 540 (1998) the U.S. Supreme Court  states that “[t]he breadth of the term [major] confounds the attempt to limit its construction . . . .”   The Court further explains that “[n]othing in the definition suggests that activities without a public, economic, or daily dimension may somehow be regarded as so unimportant or insignificant as to fall outside the meaning of the word ‘major.’” See Bragdon, 118 S.Ct. at 2205. Furthermore, the list of major life activities provided in the regulations is not “exhaustive.” Id at 2205.  Indeed, the Supreme Court has held that the effect of the impairment on the life of the individual must be considered.   See Sutton, 527 U.S. 471, 119 S.Ct. at 2147 (emphasis added).  


By regarding Kapche as being unable to safely drive, run, exercise, or even think, the City has invoked several major life activities.  See  EEOC v. R.J. Gallagher Co., 181 F.3d 645, 654 (5th Cir.1999)(the touchstone for determining an activity's inclusion under the statute is its significance.)  The regulations define “major life activities” as those basic activities that the average person in the general population can perform with little or no difficulty.  See 29 C.F.R. Pt. 1630 App. § 1630.2(i); Gonzales v. City of New Braunfels, 176 F.3d 834, 836 (5th Cir. 1999).  The EEOC's list includes “functions such as caring for oneself, performing manual tasks, walking, seeing, hearing, speaking, breathing, learning, and working.”  See 29 C.F.R. at § 1630.2(i).  see also, Fjellestad v. Pizza Hut of America, Inc., 188 F.3d 944 (1999).

Due to its perception of Kapches diabetes, the City regarded Kapche as substantially impaired in driving, running,  exercising, physical exertion and thinking, all of which  are major life activities.   No expert testimony is needed with respect to these activities, and it is apparent from the record that the City itself has admitted that it regarded Kapche as limited in all  of these activities.  However, it is the major life activity of working which stands out most under these facts.  See EEOC v. R.J. Gallagher Co., 181 F.3d 645, 654 (5th Cir.1999).  

 A review of the summary judgment record on this issue clearly demonstrates that the City regarded Kapche as significantly restricted in his ability to “perform either a class of jobs or a broad range of jobs in various classes as compared to the average person having comparable training, skills and abilities."   See Deppe v. United Airlines, 217 F.3d 1262,1265 (9th Cir. 2000).   

Appellant presented evidence from one of the nation’s leading vocational experts, Dr. Carl Hansen, who concludes that under the City’s view, Kapche is precluded from at least eighty-eight percent of all law enforcement  in  Texas and the United States.  While it is obvious from the cases that being precluded from a single job does not equate to a substantial impairment in the major life activity of working, the City  regarded Kapche as limited in all activities except those activities that were sedentary and free from potential exertion or excitement. 5 R 918, Exh. E.
Dr. Hansen establishes that the limitations perceived by the City, had they “existed as perceived, would be substantially limiting.” See McInnis v. Alamo Community College Dist.,   207 F.3d 276,280 (5th Cir. 2000). For his expert opinion, Dr. Hansen relies on the City’s  own records to determine that it viewed Kapche as being unfit for many of the major job requirements of being a police officer.  He simply applied the City’s own admissions about its perception of Kapche’s impairment and compared it to it’s own task list for police cadet.  Then he properly analyzed the jobs from which Kapche  would be precluded under the City’s  view of his condition.  Furthermore, Dr. Hansen utilized the proper standard in a case where a person is regarded as having a disability. Id.
This is a classic case of an employer’s perception not matching up to reality. The City believed Kapche’s diabetes to limit him from anything but sedentary activities.  The City most certainly regarded him as disabled because “he has a physical or mental impairment that does not substantially limit major life activities but nonetheless is treated by a covered entity as constituting such a limitation.”   McInnis  207 F.3d at 280 (emphasis added). In the event that  this court finds that a fact issue is raised on the legal issues on appeal, the case should be remanded for trial on this issue.

 CONCLUSION
Had the trial court complied with this Court’s mandate on remand, it would have considered Appellant’s overwhelming and compelling evidence showing that the days of Chandler/Daugherty’s blanket bans are long gone.  Because it did not, this Court can review the same evidence de novo, and see that it demonstrates a difference of night and day between the time of Mr. Chandler's difficulties and the current state of medical technology.  No longer is there any rational basis for a blanket exclusion of insulin dependent diabetics from employment, either under current medical technology, or the current law.

Medical technology has now developed to the point that  motivated people are able to avoid hypoglycemia and with hard work and dedication, avoid long term complications. Jeff Kapche is a good example of such a person, and that is why in six years as a deputy sheriff, he has maintained excellent control of his diabetes.

Certainly, there are patients who are not able, because of either the disease or treatment regimen, to make the daily adjustments to maintain good control, and those who may present risks to others, even with improvements in diabetes care.   These people may not be suitable for certain jobs. But medical technology and common sense require that these decisions be made on an individualized basis and not be a “one size fits all” rigid exclusion.

On this record, Jeff Kapche was entitled to summary judgment on his present ability to perform the job of police officer and on the issue of the City regarding him as disabled.  He is also entitled to judgment as a matter of law that the City regarded him as disabled, and a remand for a determination of whether he is qualified to perform all of the essential duties of a police officer.  At the very least, Kapche is entitled to a second remand on the Chandler issue and, if decided in his favor by the trial court, a full blown trial on the merits on his qualifications.    
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�The trial court granted Kapche’s request that he be allowed to plead that the City regarded him as having a disability. In the first appeal, the City conceded Kapche’s disability.  However, while the case was on remand, the United States Supreme Court held that such determinations must be made taking into account mitigating measures and medicine.  See Sutton v. United Airlines, 527 U.S. 471, 119 S.Ct. 2139, 144 L.Ed2d 450 (1999).  Appellee accordingly filed a motion for summary judgment, contending that Kapche had no disability at all due to his ability to overcome his diabetes by mitigating measures. The trial court denied that motion, determining that a fact issue existed as to whether Kapche is a person with a disability.


�United States Department of Transportation, A Report to Congress on the Feasibility of a Program to Qualify Individuals with Insulin Treated Diabetes Mellitus to Operate Commercial Motor Vehicles in Interstate Commerce as Directed by the Transportation Equity Act for the 21st Century (July 2000).


�	In 1997, a significant and large study (“Mathiesen study”) showed that the risk of accident is not increased in persons with insulin-dependent diabetes. Diabetes and Accident Insurance, Diabetes Care, 20:1781 (1997).


�	In 1997, the State of Oregon provided the American Diabetes Association with its positive experience with drivers who treated their diabetes with insulin. American Diabetes Association Editorial: Time for Law to Catch up with Life, Diabetes Care 20:1640 (1997).





