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STATEMENT OF INTEREST
AARP is a nonprofit membership organization serving more than thirty-five million persons age 50 and older that is dedicated to addressing the needs and interests of older Americans.  One of AARP=s primary objectives is to strive to achieve dignity and equity in the workplace through positive attitudes, practices, and policies towards work and retirement.  In pursuit of this objective, AARP has since 1985 filed more than 200 amicus briefs before the U.S. Supreme Court, the federal appellate courts and U.S. district courts.  More than 40% of AARP=s members are employed, and many members with disabilities rely on the Americans with Disabilities Act, 42 U.S.C. '' 12131, et seq. (ADA), to create a workplace free from discrimination.  The ADA=s protections are especially important to AARP members because older persons have a higher incidence of disabilities than other populations.

Since the trio of decisions in Sutton v. United Air Lines, Inc., 527 U.S. 471 (1999), Murphy v. United Parcel Service, Inc., 527 U.S. 516 (1999) and Albertson=s, Inc. v. Kirkingburg, 527 U.S. 555 (1999), AARP has followed with particular interest federal courts= interpretation of the ADA=s definition of a Adisability@ in cases where plaintiffs employ Amitigating measures,@ such as the insulin medication that plaintiff Rebecca Ann Fraser takes for diabetes, to address their disabling Aimpairments.@  Numerous AARP members use insulin medication or other Amitigating measures@ to address various Aimpairments,@ which measures and impairments may provide the basis for adverse action by a current or future employer.  Thus, AARP has a substantial stake in the outcome of this case, and a keen interest in the Court=s interpretation of relevant provisions of the ADA and its implementing regulations.  AARP therefore submits its brief amicus curiae to facilitate a full consideration of such issues in this appeal.


INTRODUCTION AND SUMMARY OF ARGUMENT
In its decision, the District Court considered Awhether plaintiff=s diabetes qualifie[d] as a >disability= under the ADA and parallel state law,@ and in particular, whether diabetes Asubstantially limit[ed]@ her in Aa major life activity.@  Fraser v. U.S. Bancorp, 168 F. Supp. 2d  1188, 1190 (D. Or. 2001).  The District Court answered these questions in the negative and on that basis granted defendants= motion for summary judgment.

This Court=s task is to review the District Court's summary judgment de novo, and to Adetermine whether, viewing the evidence in the light most favorable to the non-moving party, there are any genuine issues of material fact and whether the [D]istrict [C]ourt correctly applied the substantive law.@  Wells v. Clackamas Gastroenterology Assocs., P.C., 271 F.3d 903, 904 (9th Cir. 2001); accord Lopez v. Smith, 203 F.3d 1122, 1131 (9th Cir. 2000) (en banc).  The decision below did not satisfy these standards.

Because the District Court failed to carefully weigh the record evidence, it reached the insupportable conclusion that plaintiff presented Ano evidence Y even suggest[ing]@ a triable question of fact.  Fraser, 168 F. Supp. 2d at 1194.  The District Court also neglected to give Rebecca Fraser the benefit of all favorable inferences from the evidence, as required by this Court=s summary judgment precedents, and thus, did not discern clear fact issues as to Awhether she was disabled during the relevant time.@  Id. at 1194-95.  Indeed, as the decision below shows, the District Court ignored material factual disputes.

The District Court also misapplied applicable law in deciding that Rebecca Fraser had no Adisability.@ 
/  In particular, the District Court failed to follow the Supreme Court=s Sutton decision and relevant administrative regulations.
/
These legal errors are accentuated by the fact that the District Court embraced in theory, if not in practice, key principles of ADA law.  First, the District Court avowed allegiance to Sutton=s holdings that Adetermination of whether an individual is disabled should be made with reference to measures that mitigate the individuals= impairment,@ and further, that Adisabilities must be evaluated >with respect to an individual,= @ that is, via A>an individualized inquiry.=@  Fraser, 168 F. Supp. 2d at 1190 (quoting Sutton, 527 U.S. at 475, 483).  The District Court also seemingly recognized the link between these two propositions: that assessing an individual in a hypothetical state A>would often require courts and employers to speculate about a person=s condition and would, in many cases, force them to make a disability determination based on general information about how an Y impairment usually affects individuals, rather than on the individual=s actual condition.=@   Id. at 1191 (quoting Sutton, 527 U.S. at 483-84).

Finally, the District Court correctly ruled that under the ADA, Adisability must be evaluated as it existed at the time of the alleged adverse employment decision.@  Thus, changes in plaintiff=s condition and her treatment regime after the decision to discharge her were Airrelevant.@  Fraser, 168 F. Supp. 2d at 1193.  Defendants did not appeal this ruling.

Yet instead of assessing plaintiff=s Aactual condition@ at the time she was fired, the District Court speculated, at defendants= urging, as to mitigating measures plaintiff Amight have@ taken.  Thus, the District Court focused on a hypothetical question B Athe extent to which [Fraser=s] diabetes was controllable during her Y tenure with the bank,@ Fraser, 168 F.3d at 1193, 1994 (emphasis supplied), instead of the actual degree to which her diabetes, and its treatment, Asubstantially@ limited her in one or more major life activities.

In light of these errors, the District Court=s award of summary judgment to defendants U.S. Bancorp, et al., must be reversed.


ARGUMENT
I.
RULES ANNOUNCED BY THE U.S. SUPREME COURT FOR EVALUATING A PLAINTIFF=S ASSERTED ADISABILITY@ UNDER THE ADA COMPEL A REVERSAL OF SUMMARY JUDGMENT IN THIS CASE.
The District Court=s conclusion that there is Ano evidence Y even suggest[ing] that diabetes substantially limited@ plaintiff in any major life activity, Fraser, 168 F. Supp. 2d at 1194, is belied by the ample record evidence to the contrary.  See Appellants= Opening Brief (AApp. Op. Br.@) at 4-15, 18-33.  Little of this evidence is acknowledged, much less carefully weighed, in the District Court opinion.

For instance, the District Court=s assessment of Amajor life activities@ in which plaintiff may have been limited, see Fraser, 168 F. Supp. 2d at 1194, deviates markedly from the list on which plaintiff based her claims.  Indeed, the District Court ignored two of three major life activities principally underlying plaintiff=s case (see App. Op. Br at 10) - eating, and thinking and communicating - and devoted no focused attention to the third - caring for oneself.
/  Accord id. at 1191-92 (discussion of deposition testimony).

This is problematic because determining if a fact issue exists whether a plaintiff is Asubstantially@ limited in a major life activity depends on assessing limits on each specific major life activity cited by the plaintiff.  See Bragdon v. Abbott, 524 U.S. 624, 631 (1998).  The reason for this is simple.  Absent separate consideration of each Amajor life activity,@ it is impossible to assess whether an ADA claimant is Asubstantially limited@ with respect to each:  i.e., in the words of the EEOC rule, to decide whether a claimant is Asignificantly restricted as to the condition, manner, or duration under which an individual can perform a major life activity as compared to the condition, manner, or duration under which the average person in the general population can perform that same major life activity.@  29 C.F.R. ' 1630.2(j).  Having failed to assess specifically whether plaintiff=s diabetes Asubstantially@ limited her in eating, thinking, or caring for herself, the District Court erred in ruling that, as a matter of law, she was not disabled.

The District Court=s opinion summarizes substantial record evidence of plaintiff=s limitations during her tenure at the bank;
/ thus, the decision described, without acknowledging, a serious fact dispute as to their cause.  Plaintiff has stressed her difficulty managing her diabetes with insulin injections, blood sugar monitoring, diet and exercise.  See, e.g., Fraser, 168 F. Supp. 2d at 1194.  By contrast, defendants have urged that plaintiff was Airresponsible,@ and thus, did not have Asubstantial@ limitations cognizable under the ADA.  Id. at 1193.  The District Court declared that plaintiff=s difficulty was due Aat least in part because at times she failed to follow [her doctor=s] advice.@  Id. at 1191.  The other Apart,@ presumably, was plaintiff=s side of the story:  the sheer difficulty of managing her diabetes.  The failure to recognize this severe disagreement as a material factual dispute, or to accord plaintiff all favorable inferences regarding evidence of substantial limits on her ability to eat, think, and care for herself, was error meriting a reversal of the decision below.

The District Court ignored two types of evidence of disability recognized as relevant by the Supreme Court in Sutton.  First, Amany individuals who take measures to mitigate their impairments@ should Astill be considered to have disabilities if they can show substantial limitation in a major life activity despite such mitigating measures.@  Lauren J. McGarity, Disabling Corrections and Correctable Disabilities: Why Side Effects Might Be the Saving Grace of Sutton, 109 Yale L.J. 1161, 1170-71 (March 2000).  That is, A >individuals who take medicine to lessen the symptoms of an impairment so that they can function [may] nevertheless remain substantially limited= @ in a major life activity, and thus would qualify as disabled under the ADA.  Otting v. J.C. Penney Co., 223 F.3d 704, 709 (8th Cir. 2000) (quoting Sutton, 507 U.S. at 488).

Thus, numerous courts since Sutton have carefully considered the extent of persisting limitations on major life activities taking into account the benefits of mitigating measures.  This is true of cases involving diabetes.  See, e.g., Nawrot v. CPC Int=l., n/k/a Bestfoods, Inc., 277 F.3d 896, 904-05 (7th Cir. 2002) (holding that  claimant Ais able to manage his diabetes with constant monitoring and insulin injections,@ but such effort Ahardly remedies all the other adverse effects of his diabetes@; thus, diabetes Asubstantially limits his ability to think and care for himself@).
/  Courts considering ADA claimants with other impairments have done the same.  See, e.g., Otting v. J.C. Penney Co., 223 F.3d  at 710-11 (holding that epileptic seizures, treated with surgery and medication, continued at the time of plaintiff=s termination to a degree that they substantially limited her in the major life activities of speaking, walking, seeing and working).
/
Second, the Sutton Court declared that the adverse side effects of mitigating measures support a finding of disability.  Specifically, Aif a person is taking measures to correct for, or mitigate, a physical or mental impairment, the effects of these measures B both positive and negative B must be taken into account when judging whether that person is >substantially limited= in a major life activity and thus >disabled= under the ADA.@  Sutton, 507 U.S. at 482 (emphasis supplied).  Accord id. at 484 (Anegative side effects Y resulting from the use of mitigating measures,@ including medication for such conditions as epilepsy and Parkinson=s disease, should be considered).  Various federal courts have embraced this analysis in the context of diabetes, see, e.g., Lawson v. CSX Transp., Inc., 245 F.3d 916, 924, 926 (7th Cir. 2001) (finding insulin medication Acauses severe symptoms that have potentially life-threatening consequences@; denying defense motion for summary judgment on issue of disability supported by evidence of plaintiff=s Aperpetual multi-faceted and demanding treatment regime@ requiring Acontinual vigilance@),
/ and other impairments, see, e.g., Keller v. Bd. of Educ. of Albuquerque, 182 F. Supp. 2d. 1148, 1155-56 (D. N.Mex. 2001) (side effects of breast cancer medication raise genuine issue of material fact whether plaintiff is disabled).
/
If the District Court had applied appropriate analysis in this case, the result would have favored the plaintiff.  As in Lawson, supra, this Court should reverse the summary judgment entered by the District Court and remand for proper consideration of evidence that the plaintiff=s underlying diabetes, as treated, combined with the Ademands of [plaintiff=s] regimen,@ including medication, monitoring, diet and exercise, together gave rise to substantial limits in a major life activity.  245 F.3d at 925-26, 929.  See also, Rowles v. Automated Prod. Sys., Inc., 92 F. Supp. 2d 424, 429 (M.D. Pa. 2000) (Aone could reasonably conclude@ that plaintiff=s epilepsy, though treated and improved by medication, was still disabling due to substantial limitations in various specific major life activities, in light of combined impact of significant continuing symptoms and Aprecautions [plaintiff] must take (in addition to or because of his medication) in order to reduce the likelihood of seizures@); Marasovich v. Prairie Mut. Sales, 1999 U.S. Dist. LEXIS 18682, *17 (N.D. Ill. Dec. 1, 1999) (following Sutton, and holding that a reasonable trier of fact could find plaintiff=s back spasms and pain, and the Aside effects of some of [his] medication@ substantially limited his ability to work).  The same two elements are present in this case.  Plaintiff  has presented proof that both her underlying impairment, as treated, and the negative side effects of that treatment, substantially limit her in major life activities.

The District Court chiefly criticized plaintiff=s opposition to summary judgment for its failure to address her current condition:  AIn response to the bank=s motion, plaintiff offers generalities and speculation concerning how she might have been affected if her blood glucose level was not well-controlled.@  Fraser, 168 F. Supp. 2d at 1194.  This objection identifies the problem explored in Sutton and Murphy:  ADA plaintiffs basing claims on theoretical limits that might result if their impairments were in an untreated state.  Yet given plaintiff=s presentation how her diabetes actually Awas not well-controlled,@ and also, how her use of insulin and other mitigating measures substantially interfered with major life activities, the District Court=s concern is difficult to comprehend.  See e.g., App. Op. Br. 21, 25-28, 31.

One possibility is that the District Court acted on misgivings about plaintiff=s evidence of the features of diabetes.  If so, the District Court may have confused plaintiff=s legitimate efforts to provide medical context for specific proof regarding her own condition, with the notion that plaintiff was Aspeculating@ about her Apotential@ to suffer symptoms common among persons with diabetes.  The latter, alone, would not satisfy Sutton; the former clearly is relevant to plaintiff=s ADA claim.
/
The assertion that plaintiff=s ADA claims must fail due to a lack of proof of Adisability@ is troubling because this case is so different from other rulings to the same effect.  For example, in Gray v. Sears, Roebuck & Co., Inc., 131 F. Supp. 2d 895 (S.D. Tex. 2001), the court granted summary judgment against an insulin-dependent ADA claimant with diabetes, for failure to demonstrate any substantial limitation in a major life activity, because the Aonly evidence of any limits on his activities [wa]s that he ha[d] to take additional medicine for his diabetic condition,@ and that he had to Aavoid some unspecified >strenuous activity.=@ Gray, 131 F. Supp. 2d at 902-03.  Similarly, in Schluter v. Indus. Coils, Inc., 928 F. Supp. 1437 (W.D. Wisc. 1996), Aassessing the plaintiff=s diabetes in its treated form, the court found that it was not substantially limiting@ because plaintiff=s Atestimony about insulin reactions@ B unlike the detailed accounts provided by Rebecca Fraser and corroborated by Dr. Lockwood B was A=too vague= to be sufficiently probative and was unaccompanied by medical or expert testimony.@  Erjavac v. Holy Family Health Plans, 13 F. Supp. 2d at 747 (discussing Schluter, 928 F. Supp. at 1445-47).

Plaintiff=s evidence is concrete and specific, not vague or speculative.  Hence, she is entitled to present her claims of Adisability@-based discrimination to a jury.

II.
THE DISTRICT COURT ERRED IN SPECULATING HOW PLAINTIFF AMIGHT HAVE@ EMPLOYED MITIGATING MEASURES DIFFERENTLY  SO AS TO ADDRESS LIMITATIONS CAUSED BY HER DIABETES.
The decision below suggests the District Court was ambivalent regarding Sutton=s command that trial courts concentrate on a plaintiff=s actual condition, and  further, assess a plaintiff=s condition Aas it existed at the time of the alleged adverse employment decision.@  Fraser, 168 F. Supp. 2d at 1190-91, 1193.  The reason appears to be a fascination with what Amight have been@:  that is, the District Court felt a need to address Athe extent to which [plaintiff=s] diabetes was controllable during her short tenure with the bank.@  Id. at 1193, 1194 (emphasis supplied).  In the end, it appears that the District Court dismissed plaintiff=s contention that the proper focus was Aactual controlling measures employed by plaintiff and her physicians,@ id. at 1193, and instead indulged in speculation, at defendants= invitation.  In particular, defendants asserted that examining plaintiff=s condition in its Acorrected state@ required contemplation of mitigating measures plaintiff allegedly Afailed to take.@  Id.  See also, App. Op. Br. at 34 (noting the bank=s repeated pleas below for such an analysis by the District Court).
/
This flawed approach also is reflected in the District Court=s reliance on testimony by plaintiff=s physician featuring defense counsel=s questions regarding a hypothetical ideal treatment plan for plaintiff=s diabetes.  The excerpt demonstrates a departure from a focus on plaintiff=s Aactual condition,@ see Fraser, 168 F. Supp. 2d at 1191 (quoting Sutton, 527 U.S. at 483-84), and instead, concern whether plaintiff Awould have been substantially limited@ in several major life activities Aif [she] had taken the steps that [Dr. Lockwood] outlined@ earlier in the deposition. Id.  Prior passages confirm this impression.
/  Such evidence is not helpful in clarifying whether plaintiff condition, as treated, as well as her actual treatment regime, imposed  limits on her major life activities which are Asubstantial@:  i.e., Athat significantly restrict the Y manner Y A in which she can perform such activities Aas compared [with] the average person in the general population.@  29 U.S.C. ' 1630.2(j).

The few clear answers in the deposition excerpt cited by the District Court are no help to defendants.  They simply confirm Dr. Lockwood=s view that plaintiff=s condition does not wholly prevent her from undertaking many major life activities.
/  They say nothing about the extent to which she was restricted at the relevant time in engaging in them.  It is well-established that the ADA Aaddresses substantial limitations on major activities, not utter inabilities.@  Bragdon, 524 U.S. at 641.  Across the board, Dr. Lockwood observed, plaintiff is limited in regard to major life activities such as those about she was questioned by defense counsel, because Aif she can=t take a break to eat, can=t take a break to get her shot, can=t take a break to test herself, that=s a potential problem.@  Fraser, 168 F. Supp. 2d at 1192 (emphasis supplied).  And in fact, the record contains concrete evidence of just such an event when, due to defendants= misconduct, plaintiff could not Atake a break to eat,@ and it became a Aproblem.@  See id. at 1189-90.  Thus, only in a trivial, literal sense is this Ano [evidence of an] actual substantial limitation, only a potential limitation, on a major life activity.@  Id. at 1194 (emphasis in original). 

In the District Court, defendants relied primarily on two appellate decisions that they asserted establish that an ADA plaintiff Amust be judged according to the condition she would have experienced had she followed her medical advice.@  Def. Reply Br. at 9.  The suggestion is that plaintiff defied her doctor=s orders.

To the extent courts have addressed this issue, virtually all have ruled that judges must take ADA claimants as they present themselves, in terms of their actual impairments, and their actual efforts to implement recommended mitigating measures, short of a flat-out refusal to take such steps.  One of the two decisions defendants argued to the District Court, Tangires v. Johns Hopkins Hosp., 79 F. Supp. 2d 587 (D. Md.), aff=d, 230 F.3d 1354 (4th Cir. 2000) (per curiam), involved a hospital interior design coordinator with a case of asthma that one of her treating physicians testified could Abe completely controlled by medication.@ 79 F. Supp. 2d at 595.  Nevertheless, the plaintiff  A>adamantly= refused@ to take such medication Abased on her subjective and unsubstantiated belief that such use would adversely affect@ another medical condition (pituitary adenoma) unrelated to her asthma.  Id. at 596. Only in this limited factual context is there any arguable support for the conclusion in Tangires, described incorrectly as a broad legal principle by defendants, that A[a] plaintiff who does not avail herself of proper treatment@ may forfeit her ADA claim.  Id.  Plainly, none of the special facts present in Tangires are before the Court in this case.

Similarly, in Hewitt v. Alcan Aluminum Corp., summary judgment was granted on ADA claims of an equipment operator with post-traumatic stress disorder, which undisputed evidence demonstrated was Acorrectable by medication.@  2001 U.S. Dist. LEXIS 18415, *14 (N.D. N.Y. Nov. 8, 2001).  Moreover, Mr. Hewitt, who was responsible for multiple accidents on the job, chose not to take his medication and not to undergo other medically recommended treatment for a year prior to the workplace mishap that precipitated his employer=s decision to terminate him.  In no way was Rebecca Fraser=s imperfect compliance with an Aideal@ treatment regime (as hypothesized by defendants) comparable to such dangerous conduct.  See also Spradley v. Custom Campers, Inc., 68 F. Supp. 2d 1225, 1223-34 (D. Kan. 1999) (denying summary judgment against plaintiff with seizure disorder who relied on two seizure episodes to demonstrate a Adisability@; during both, plaintiff was not taking Dilantin, medication prescribed to him which made his seizures Afar less likely@).

These decisions ignore that the ADA definition of Adisability@ is Aproperly read as requiring that a person be presently -- not potentially or hypothetically -- substantially limited in order to demonstrate a disability."  Sutton, 507 U.S. at 482.  See also Finical v. Collections Unlimited, Inc., 65 F. Supp. 2d 1032, 1038 (D. Ariz. 1999) (upholding employee=s decision not to wear hearing aid, because of past problems with it, and holding that the court did not have to evaluate his asserted hearing disability employing Aspeculation@ as to the likely impact on his condition of his use of this potential mitigating measure).

The other principal authority cited by defendants below also fails to justify requiring Rebecca Fraser to establish disability with respect to her hypothetical complete compliance with an ideal diabetes treatment regime.  The plaintiff truck driver in Hein v. All America Plywood Co., 232 F.3d 482, (6th Cir. 2000), suffered from high blood pressure.  When taking his regular medication, unlike Fraser (but like the plaintiff in Murphy), he Afunction[ed] normally and ha[d] no problems.@  Id. at 487.  But Hein was fired when he refused to take an assignment because he lacked adequate medication and would have run out while on the job.  He sued, claiming he was disabled without his medication  Id.  Thus, Hein sought to establish a Adisability@ based on special circumstances, not his regular condition.  Indeed, his claim effectively was a plea to set aside the Sutton/Murphy rule to permit evaluation of his impairment in an untreated state, simply due to an issue of bad timing.

In the District Court, defendants likened Hein=s failure to obtain medication he needed to Fraser=s imperfect compliance with what they characterized as the Asimple regimen developed by her physician.@  Def. Summ. J. Reply Br. at 8 (emphasis supplied).  The District Court recited defendants= similar charge that plaintiff Afailed to take corrective measures that would very easily have controlled her diabetes Y.  Had she taken these simple measures, there is no dispute that she would not have been substantially limited in any major life activity.@  Fraser, 168 F. Supp. 2d at 1193 (emphasis supplied).  The bank=s repeated suggestion that plaintiff=s treatment regimen was Asimple@ does not make it so.  Plaintiff=s and Dr. Lockwood=s testimony strongly suggest otherwise.  Thus, defendants= allusion to the parties= agreement on this issue B and thus the issue=s ripeness for summary judgment B is a crudely crafted illusion.

This Court has absolved an employer of ADA liability, on summary judgment, where actual mitigating measures demonstrably corrected an underlying impairment.  See, e.g., Russell v. Clark County Sch. Dist., 232 F. 3d 896, 2000 U.S. App. LEXIS 17460, *3 (9th Cir. July 17, 2000) (asthma).  The Court also has granted summary judgment against a plaintiff who alleges disability-based employment discrimination and yet fails to communicate Aany complaints about medical problems interfering with any daily life activity.@  Roeber v. Dowty Aerospace Yakima, 2001 U.S. App. LEXIS 23024, *2-*3 (9th Cir. Oct. 19, 2001).  Neither is the case here.  Rather, the evidence shows that Rebecca Fraser=s diabetes-related challenges are real and substantial, and not simply Aher fault.@  Fraser, 168 F. Supp. 2d at 1193 (quoting Def. Summ. J. Reply Br. at 23).


CONCLUSION
The District Court=s award of summary judgment to defendants on grounds that plaintiff is not disabled under the ADA should be reversed.
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�   The District Court also erred in ignoring Fraser=s retaliation claim, apparently assuming, incorrectly, that the proponent of such a claim must demonstrate that she is a person with a disability in order to prevail, and thus,  must at least raise such a fact issue to avoid summary judgment.  See, e.g., Selenke v. Medical Imaging of Colorado, 248 F.3d 1249, 1264 (10th Cir. 2001) (Ain order to prosecute an ADA retaliation claim, a plaintiff need not show that she suffers from an actual disability.   Instead, a reasonable, good faith belief that the statute has been violated suffices@); accord Standard v. A.B.E.L. Servs., Inc., 161 F.3d 1318, 1328 (11th Cir. 1998); Krouse v. American Sterilizer Co., 126 F.3d 494, 502 (3d Cir. 1997).  As plaintiff fully addresses this point, amicus AARP does not address it further. 


�   In construing critical ADA terms, the District Court looked to administrative regulations issued by the EEOC.  See 29 C.F.R. ' 1630.2(g) - (j).  The parties concurred in this approach, and thus no issue of the validity of the regulations is presented by this appeal. That is, where Aboth parties accept the EEOC regulations as reasonable,@ it is appropriate for an appellate court to Aassume without deciding that they are.@  Toyota Motor Mfg., Ky., Inc. v. Williams, 534 U.S. 184, 122 S. Ct. 681, 689-90 (2002).


�   While EEOC regulations do not specifically refer to eating or thinking, see 29 C.F.R. ' 1630.2(i), the Supreme Court has held that the EEOC list is not exhaustive.  See Bragdon v. Abbott, 524 U.S. 624, 638 (1998) (Areproduction@ is a Amajor life activity@).  ACaring for oneself@ is on the list.  See also, e.g., Lawson v. CSX Transp., Inc., 245 F.3d 916 (7th Cir. 2001)(eating); Nawrot v. CPC Int=l, Inc., n/k/a Bestfoods, Inc., 277 F.3d 896 (7th Cir. 2002) (thinking; caring for oneself).


�   See Fraser, 168 F. Supp. 2d at 1191 (plaintiff is Aa >brittle diabetic= [whose] blood glucose level tends to swing high and low fairly rapidly@); id. at 1194 (plaintiff has had Afrequent fluctuations in her blood sugar levels exacerbated by stress on the job, requiring intervention by her treating physician and others@; difficulty Awak[ing] in the morning because her blood sugar had fallen during the night,@ causing Ahypoglycemia, which directly affected her ability to think, walk, talk, and communicate@).  Such  assertions are essentially undisputed by the bank.


�   Accord Shaefer v. State Farm Ins. Fund, 207 F.3d 139, 143 (2d Cir. 2000) (vacating jury verdict in light of Sutton, but allowing plaintiff with diabetes to present new Aexpert testimony that she was substantially limited in a major life activity when aided by medication and dietary restrictions@); Lawson v. CSX Transp. Inc., 245 F.3d 916, 926 (7th Cir. 2001) (denying summary judgment because Athe [plaintiff=s] diabetes, even after treatment, could be said to significantly impair his daily activities, unlike the situation in Sutton@); Erjavac v. Holy Family Health Plans, 13 F. Supp. 2d 737, 746-47 (N.D. Ill. 1998) (AViewing th[e] facts and the reasonable inferences from them in Erjavac=s favor, they demonstrate that [his] >treated= diabetes substantially limits@ major life activities including Aeating@ in that he is A>significantly restrict[ed]= in the >condition, manner and duration= of @ doing such activities A>compared to the average person in the general population. 29 C.F.R. ' 1630.2(j)(1)=@).


�   EEOC v. J.H. Routh Packing Co., 246 F.3d 850, 855 (6th Cir. 2001) (denying motion to dismiss complaint because plaintiff sufficiently alleged that she was disabled, i.e. substantially limited in a major life activity, though she admitted that her epilepsy was treated and controlled).  See also Klein v. Arcadis, Geraghty & Miller, Inc., 2000 U.S. Dist. LEXIS 11629, *20-22 (D. Or. June 23, 2000) (holding that an issue of fact existed whether an employee with Achronic@ anxiety, headaches, nausea, dizziness and Aflickering vision@ was substantially limited in major life activities including thinking and sleeping, despite benefits of antidepressant medication).


�   Accord Gilday v. Mecosta County, 124 F.3d 760, 768 (6th Cir. 1997) (Guy, J., concurring in part and dissenting in part) (side effects of insulin medication Amay be part of what makes the person disabled@).


�   The side effects of insulin on plaintiff=s performance of major life activities bears an especially strong resemblance to the impact of the treatment of bipolar disorder described in Taylor v. Phoenixville Sch. Dist., 184 F.3d 296 (3d Cir. 1999).  The Court of Appeals reversed a summary judgment for the defendant-employer on the issue of disability, concluding that plaintiff was substantially limited in Athinking@ by the serious, multiple, adverse side effects of Atherapeutic levels of lithium medication.@  Lithium also greatly improved plaintiff=s capacity to work.  Id. at 308-09.  The Third Circuit noted side effects that in the plaintiff=s case tended to Abear directly on thinking@ as well as others that tended to Abear indirectly@ on the same major life activity.  Id. at 309.  Finally, the Taylor Court vacated summary judgment despite expert medical testimony B unlike anything in this case B casting doubt on plaintiff=s asserted impairment-related limitations.  Id. at 308-11.  See also Belk v. Southwestern Bell Tel. Co., 194 F.3d 946, 950 (8th Cir. 1999) (plaintiff held disabled due to negative side effects of leg brace).


�   Amicus Curiae American Diabetes Association also provides important corroboration of plaintiff=s claims by explaining how plaintiff=s impairments typically Asubstantially@ limit persons with diabetes.  See ADA Br.


�   There is also no support for the suggestion below that plaintiff asserted, as Sutton plainly forbids, that she can establish a Adisability@ based on evidence regarding her untreated diabetes: i.e., Ahow she might have been affected if her blood glucose level was not well-controlled.@  Fraser, 168 F. Supp. 2d at 1194.


�   See, e.g., Excerpt of Record, at 48 (Tab 4, Dep. of Dr. Lockwood at 50) (emphasis supplied):


Q.  If she had done all those things, in your opinion, would she be able to keep her blood sugar within a normal range?





A.  Well, better.  Certainly better.  Even the times when she tries hard, you know, it takes more effort than it does for most people.  But yes she has proven that she can actually do it.  So under times of extremely high motivation, she has been able to do it.





Now whether it=s realistic to sustain that, ideally, that=s what she should do, no question about it.  It=s one thing to sustain it for a nine-month pregnancy, it=s another thing to sustain it indefinitely.  But if she could do it, it would definitely make a difference.


�   I.e.:  AQ. She can walk?  A. Yeah, she can walk.  Q. Can she see?  A. She can see.  Q. Can she hear?  A. She can hear.  Q.  Can she speak?  A. She can speak.


Q. And can she learn?  A. She can learn.  Now learning and speaking and seeing at least all can be affected if the sugars are high or low.@  Fraser, 168 F. Supp. 2d at 1192.





�COURT REQUIRES PROPORTIONAL FONTS = 14 PT (INCLUDING FOOTNOTES).  PAGE LIMIT 15.  ORIGINAL AND 15; 4 MOTIONS TO THE CLERK.





