UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF M NNESOTA

Equal Enpl oynment Opportunity

Conmi ssi on,
Plaintiff,
V. Civil Action No. 01-705 MID/ JGL
Nort hwest Airlines, Inc., AGREED ORDER
Def endant .

The Equal Enpl oynment Opportunity Conmm ssion (“EECC') and
Nort hwest Airlines, Inc. (“NWA") have reached an agreenent and
order (“Agreed Order”) as of Decenber 30, 2004.

VWHEREAS, this civil action was brought by EEOCC agai nst NWA
under Title | of the Anericans with Disabilities Act of 1990
(“ADA™), 42 U.S.C § 12111, et seq., entitled Equal Enpl oynent
Qopportunity Conmm ssion v. Northwest Airlines, Inc., Gvil Action
No. 01-705 MID/JG. (D. Mnn. 2001) (“the Action”);

WHEREAS, NWA deni es each and every material allegation by
EECC, specifically disclains any adm ssion of liability, and
enters into this Agreed Order solely to avoid expensive and
protracted litigation and to expeditiously resolve this matter;

NOW THEREFORE, in consideration of the nutual prom ses set
forth bel ow and ot her good and val uabl e consi deration, the

adequacy of which is expressly acknowl edged by EEOCC and NWA, the



parties agree as foll ows:
Definitions

1. “Charging Parties” refer to Larry Lews, Tinothy Rued,
and Serita Nellum

2. “Caimants” refer to those additional individuals
identified by the EECC as persons on whose behalf it was seeking
relief in this matter. These claimants specifically are: Horace
Barnett 111, Dennis Bergren, Janes Buckvold, David Buffa, Steven
Day, Jeffery Dean, Elvin Donald, Daniel Dorner, Johnny Hudson,
Charlie Jackson, M chael Larson, Brian Lay, Carey Ml vin,
Maurice Murray, Peter O sen, Robert Peterson, Galen Prail,
Donal d Robson, Pete Rodriguez, Rene Seanez, Edward Si mons Jr.,
El i zabeth Stage, Mark Stevens, Lisa Sunnarborg, and David Wite.

3. “Medically Restricted Applicants” refer to those
persons who after the date of this Agreed Order: (a) apply for
and receive conditional job offers for positions that perform
cl eaner or equi pnent service enployee (also referred to as
“ESE”) functions on the airport ranp at NWA; (b) have a
di agnosi s of diabetes requiring insulin or epilepsy/seizure
di sorder requiring anti-seizure nedication; (c) who have work
restrictions placed on their prospective enploynment with NWA by

Contract Physicians or are declared nedically unfit by Contract



Physicians as a result of their diabetes or epilepsy; and (d)
who are otherwi se qualified to performthe ESE or cl eaner
functions for which they were conditionally offered enpl oynent.

4. “Contract Physician” refers to physician or physicians
retai ned by NMA to conduct and/or review pre-placenent physicals
performed on Medically Restricted Applicants. Use of the term
Contract Physician is not intended to inply and shall not be
construed to nmean that these physicians are agents or enpl oyees
of NWA.

5. “Reasonabl e Accommpdati on” neans reasonabl e
accommodation as that termis used in the ADA, 42 U S.C. 812101
et seq. (1996) and in cases interpreting the ADA, including, but
not limted to, U S. Airways v. Barnett, 535 U S 391 (2002)
(which pertains to seniority and reasonabl e accommbdati on under
t he ADA).

6. “Absol ute Zero” or “Zero Tol erance” policy refers to a
purported bl anket exclusionary policy whereby Medically
Restricted Applicants are autonatically excluded from enpl oynent
because they potentially may pose a mnute risk of
unconsci ousness, or because their nedical condition purportedly
conflicts with a zero tol erance of any ri sk.

7. These definitions are intended to be limted to this



Agreed Order, and shall not be interpreted to be of general
usage. The use of these terns by the parties do not constitute
an adm ssion that such terns are appropriate outside the context
of this Agreed O der.

Fi ndi ngs And Non- Adm ssi on

8. The ternms of this Agreed Order constitute a fair and
equitable settlenent of this Action.

9. This Agreed Order shall not constitute an adjudication
or finding on the nmerits of the case and shall not be construed
as an admi ssion by NWA of any violation of the ADA, 42 US.C 8§
12101 et seq. (1996), or of any other law, rule or regulation or
that any allegation of the EEOC has nerit. NWA specifically
denies that it applied or applies an Absolute Zero or Zero
Tol erance policy. This Agreed Oder |I|ikewise does not
constitute an adm ssion by the EEOC that any claim asserted by
it in the Action was invalid or that any denial or defense
asserted by NWA was valid.

Scope

10. This Agreed Order constitutes the full, final, and
conpl ete resolution of the EEOC s clai mthat, between January 1,
1996 and the present, NWA purportedly violated the ADA by
appl yi ng an Absolute Zero or Zero Tol erance policy and not

hiring individuals with insulin dependent di abetes or epilepsy



requiring anti-seizure nedication into positions that perform
the airport ranmp functions of ESE and cl eaner, including the
Charging Parties, Claimants and simlarly situated individuals
because of their condition. It resolves all clains by the EECC
that it did or could have brought under the ADA on behalf of the
Charging Parties, Clainmants and simlarly situated applicants
for positions that performthe ESE or cleaner functions.

11. EEQCC reserves all rights to proceed with respect to
matters like and related to these matters but not covered by the
terms of this Agreed Order and to secure relief on behalf of
aggri eved persons not covered by the ternms of this Agreed Order.

Term

12. The term of the Agreed Oder shall be two years from
the Effective Date (the Court’s signing of the Agreed Order)
her eof .

Non- Monet ary Provi si ons

13. NVWA wi Il not apply an Absolute Zero or Zero
Tol erance policy in evaluating a Medically Restricted Applicant.
Wthin 45 days, NWA wi |l inform Contract Physicians that they

are not to apply an Absolute Zero or Zero Tol erance Policy



in recomending job restrictions for applicants for positions
that perform ESE or Cl eaner functions who have insulin-dependent
di abetes or epilepsy requiring anti-seizure nedi cation.

14. In those cases where Contract Physicians reconmend
restrictions regarding working at heights, driving, working
rotating shifts, and/or working by thenselves, follow ng pre-
pl acement exam nations for Medically Restricted Applicants, NWA
wi || exam ne any such reconmended restrictions and will not give
concl usi ve wei ght to any such recomendati ons of Contract
Physi ci ans.

15. NVWA will individually assess the recommended
restrictions for the Medically Restricted Applicants. It only
will disqualify Medically Restricted Applicants from enpl oynent
in the ESE function or cleaner function if they cannot, with or
wi t hout reasonabl e accommbdati on, performthe essentia
functions of the cleaner or ESE function or if they pose a
direct threat to the health or safety of thenselves or others.

I n conducting the individualized assessnent, NWA will apply the
ADA and other applicable law. It will also consider input if
offered fromthe Medically Restricted Applicant, including input
regardi ng the experience of the Medically Restricted Applicant

in previous positions conparable to the specific ESE function or



cl eaner function (if any) applied for. |If, as part of the

i ndi vi dual i zed assessnment, NWA chooses to engage an additi onal
nmedi cal professional (s) to evaluate a Medically Restricted
Applicant, NWA will bear the costs of having the Medically
Restricted Applicant exam ned by the professional (s). NAM w ||
have no obligation to nake any assessnent if the Medically
Restricted Applicant refuses or fails tinely to cooperate in
assisting NVA in obtaining relevant information or otherw se
unjustifiably fails to cooperate in the process.

16. Before disqualifying a Medically Restricted Applicant
on the basis that the Medically Restricted Applicant is unable
to performthe essential job function(s) with or without a
reasonabl e acconmodati on, or because the Medically Restricted
Appl i cant poses a direct threat to the health or safety of him
or herself or others, NWA shall advise the Medically Restricted
Applicant of the essential job function(s) that NWA believes the
Medi cally Restricted Applicant cannot safely or adequately
perform NWA shall invite the Medically Restricted Applicant to
provide within 15 days of the date of the notice of proposed
di squal ification additional information regarding the Medically
Restricted Applicant’s ability to safely and adequately perform

the essential job function(s), with or without a reasonable



accommodati on, including but not limted to information from
ot her treating physicians and informati on about the person’s
current and recent physical capabilities. NWA shall eval uate
this information in good faith to determ ne whet her, based on
this additional information, the Medically Restricted Applicant
can safely and adequately performthe essential job functions
with or without a reasonable accommodati on. NWA shall have no
obligation to nake this assessnment if the Medically Restricted
Applicant refuses or fails tinely to cooperate in providing
additional relevant information or otherwi se unjustifiably fails
to cooperate in the process.

17. NWA's conpliance wth paragraphs 14 - 16 shall not be
construed in any way as an admi ssion that the Charging Parties,
Claimants or Medically Restricted Applicants are disabled or
that NWA perceives or regards any such applicant as disabled or
t hat any such applicant has a record of such disability.

18. Nothing set forth in this Agreed Order bars NWA from
di squalifying the Medically Restricted Applicant for reasons
ot her than those related to his/her seizure disorder/epilepsy or
di abetes.

19. Nothing set forth in this Agreed Order bars NWA from

di squalifying the Medically Restricted Applicant for reasons



related to his/her seizure disorder/epilepsy or diabetes where
consistent with this Agreed Order, the ADA or necessitated by
| aw or regul ation.

20. NWA agrees that, within 45 days, it shall instruct
enpl oyees in its Gound Operations Human Resources and
Accommodat i ons departnents of NWA's responsibility for
mai nt ai ni ng enpl oyee records under 29 C.F. R 81602. 14, and
provide the EECC with a certification of conpliance with this
provi si on.

21. NWA affirnms that it has an accommopdati ons policy in
pl ace and that it has an accompdati ons assessnent group that is
trained in the ADA and is available to assist NWA' s Human
Resources Departnment and NWA's Ground (perations Unit in
responding to ADA issues related to Medically Restricted
Applicants. NWA will verify that the accomobdati ons assessnent
group has received training wwthin the past year on the ADA, and
specifically on the need for individualized assessnents and the
“direct threat” defense. NWA will provide the EECC a |ist of
the ADA training attended by the accommobdati ons assessnment group
wi thin 45 days of the entry of this Agreed Order

22. NWA shall obtain verification fromthe Park Nicoll et

Cinic - Airport, a/k/ia Airport Medical dinic, that Contract



Physi ci ans used by NWA fromthat Cinic to evaluate Medically
Restricted Applicants have been trained in the ADA, and trained
specifically on the “direct threat” defense. NWA will provide
EEOC with a copy of such verification within 45 days of the
entry of this Agreed Order.

23. Except in actions or proceedi ngs brought to enforce
this Agreed Order, this Agreed Order shall not be used as
evi dence or proof of any kind in any proceedi ng, whether brought
by the EEOC or any other party, including but not limted to
proof that NWA has viol ated the ADA.

Monet ary Terns

24. Conditional upon the terns set forth in this Agreed
Order and entry by the Court of the Order of Dismssal attached
as Exhibit A NWM agrees to pay a total of Five Hundred Ten
Thousand Dol | ars ($510, 000.00) in resolution of this matter.

25. The EEOC shall determ ne the portion of this fund that
shall be distributed to each Charging Party and C ai mant. Each
Charging Party/C ai mant shall receive his/her allocated
distribution after he/she signs and returns by Federal Express
to N\VAwthin thirty (30) days fromthe date of this Agreed
Order at NWA's address identified below in paragraph 31 a

rel ease of ADA clains, attached as Exhibit B. If any Charging
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Party fails or refuses to sign Exhibit B, NWA has the sole
option to declare this Agreed Order null and void.

26. Wthin thirty days of receiving Exhibit B fromthe
Charging Party/d ai mant, NWA shall pay and distribute the
desi gnated anounts to the Charging Party/d aimant by mailing a
check by Federal Express, signature required, to the |last known
address for the Charging Party/ C aimant, which shall be provided
to NWA by the EEOC. A copy of the check shall be submitted to
t he undersi gned EECC representati ve.

27. The anounts paid in accordance with this Section have
been cl ai ned as, and based on this claimshall be treated for
all purposes under this Agreed Order, conpensatory danmages.

28. In the event that any check is returned as
undel i verabl e, NWA shall notify the EEOCC, which shall have
twenty-one (21) cal endar days to provide an alternative address,
and NWA shall re-mail the check. The checks sent to Charging
Parties/Claimants shall remain valid for one hundred eighty
(180) days after the date of issuance. Any Charging
Party/ C ai mant who fails tinely to sign and return Exhibit B or
fails to cash the check within the one hundred eighty (180) day
period, shall forfeit his or her right to that nonetary relief.

Two hundred forty (240) days after the date of issuance, NWA

11



will provide the EEOC with a statenent identifying the Charging
Parties and C ai mants who have not yet cashed their checks.

29. The foregoing in this Action shall be the entire
anount NWA shall pay to anyone as a full settlenent of this
Action and for Charging Parties and C ai mants rel ease of clains.
NWA shall have no liability for any further paynents, up to and
including, any attorney fees or costs.

Di spute Resol ution

30. If at any tine during the termof this Agreed O der
there is a dispute between NWA and the EEOC concerni ng any
aspect of this Agreed Order, representatives of the parties wll
neet in a good faith effort to resolve pronptly the dispute. |If
the parties are unable to resolve the dispute thensel ves, they
will use formal nediation in an attenpt pronptly to resolve the
di spute. |If the dispute remains unresolved, either party may
seek a declaratory judgnent fromthe Court, which shall retain
jurisdiction during the termof this Agreed Order only as
necessary to enforce the Agreed Order. Any party wishing to
i nvoke the dispute resolution nechani smof this paragraph shal
first be required to notify the other parties in witing of the
exi stence of a dispute within 30 days of the event giving rise
to the dispute. Notice shall be provided in accordance with

par agr aph 31 bel ow.
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31. Any docunents, information, records, or notices
required to be submtted by NWA to the EEOC under the terns of
this Agreed Order shall be sent to Laurie A Vasichek, Esq.,
Senior Trial Attorney, Equal Enpl oynent Cpportunity Comm ssion,
M nneapolis Area Ofice, 330 Second Avenue South, Suite 430,

M nneapolis, M nnesota 55401. Any docunents, information, or
notices required to be submtted by the EECC to NWA under the
terms of this Agreed Order shall be sent to Catherine P.
Wassberg, Esqg., Managing Director Operations Human
Resour ces/ Associ ate General Counsel, Departnent A1181, 2700 Lone
Cak Parkway, Eagan, M nnesota 55121. NWA shall notify the EECC
every six nonths as to the identity of any Medically Restricted
Appl i cants who were disqualified from ESE or C eaner positions
pursuant to paragraph 16, above. In addition to the identity of
any Medically Restricted Applicants, NW wi Il provide the
reasons for the disqualification of each applicant. The | ast
report under this Agreed Order shall be due one nonth before the
expiration of the termof this Agreed O der.

32. Shoul d any provision of this Agreed Order be rendered
invalid by a court or governnmental agency of conpetent
jurisdiction, it is agreed that this shall not in any way or

manner affect the enforceability of the other provisions of this
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Agreed Order which shall remain in full force and effect.

33. No waiver of any breach of any term or provision of
this Agreed Order shall be construed to be, or shall be, a
wai ver of any other breach of this Agreed Order. No waiver
shall be binding unless in witing and signed by the party
wai vi ng the breach.

34. This Agreed Order constitutes the entire agreenent and
final understandi ng between EEOCC and NWA regardi ng the cl ai nms
asserted by EEOC in the Action. EEOCC and NWA intend it as a
conpl ete and excl usive statenent of the terns of their Agreed
Order. It supersedes and replaces all prior negotiations and
all agreenents proposed or otherw se, whether witten or oral,
concerning the subject matter hereof. Any representation,
prom se or agreenent not specifically included in this Agreed
Order shall not be binding upon or enforceabl e agai nst either
party. This is a fully integrated agreenent. Any nodification
of, or addition to, this Agreed Order nmust be in witing and

signed by EEOCC and an authorized representative of NWA

35. Each party has cooperated in the drafting and

preparation of this Agreed Order. Hence, in any construction to

be made of this Agreed Order, the sanme shall not be construed

14



agai nst any party on the basis that the party was the drafter.

36. This Agreed Order shall be executed in two
counterparts, and each counterpart, when executed, shall have
the efficacy of a signed original. Photographic copies of such
signed counterparts may be used in lieu of the originals for any
pur pose.

37. Al parties agree to cooperate fully and to execute
any and all supplenentary docunents and to take all additiona
actions that may be necessary or appropriate to give full force
to the basic terns and intent of this Agreed Order and which are
not inconsistent wth its termns.

FOR DEFENDANT

NORTHWEST Al RLI NES, | NC.

Dat ed: 12/ 30/ 04 s/ Peter B. Kenney, Jr.
Peter B. Kenney, Jr.
Vice President, Law
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Dat ed: 12/30/ 04

FOR PLAI NTI FF
EQUAL EVMPLOYMENT OPPORTUNI TY
COW SSI ON:

Eric Drieband
Cener al Counsel

Janes Lee
Deputy CGeneral Counsel

Grendol yn Young Reans
Associ ate General Counsel
1801 "L" Street, N W
Washi ngt on, DC 20507

Jean P. Kanp
Regi onal Attorney

Rosemary Fox

Supervisory Trial Attorney

M | waukee District Ofice

310 Wsconsin Avenue, Suite 800
M | waukee, W sconsin 53203
(414) 297-1860

s/ Laurie A Vasichek

Laurie A. Vasichek (#171438)

Ti na Burnsi de

Deborah Powers

Senior Trial Attorneys

M nneapolis Area Ofice

330 Second Avenue South, Suite 430
M nneapol is, M nnesota 55401

(612) 335-4040
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EEOC v. Northwest Airlines, Inc., Civil No.: 01-705 (MJD/JGL) — Agreed Order

SO ORDERED.

s/ M chael J. Davis

M chael J. Davis
District Court Judge

Dated: January 12, 2005

17



